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T H E 


P R E F A CE. 


AS are but few legal Deciſions 


extant, which can be relied on as 
authentick, concerning the Revenue, I 


thought that I could not employ ſome 


leiſure Time more properly, than in 
reviſing and preparing for the Preſs a 
few Caſes upon that Subject, in the 
Determination whereof I had, myſelf, a 


principal Share. 


The additional Caſes: were carefully 


tranſcribed from authentick Manuſcripts ; 
and as the Points therein decided are of 


ſome Curioſity and Importance, they are 
therefore thought well worth preſerving for 


the Benefit of the Publick. 


1 have 


1 


t 


J have endeavoured to make the Caſes 


which fell under my own Conſideration 


as correct as I poſſibly could; and if 
theſe and the additional Caſes ſhould 
contribute to the better Underſtanding of 
the Practice of the Court of Exchequer, 
with Reſpect to the Points therein treated 
of, my End in the Publication will be 
fully anſwered. But notwithſtanding my 
utmoſt Care and Attention, I muſt rely 
on the Candour of the learned Reader, to 
excuſe any involuntary Miſtakes which I 
may have committed. 'S: 


Bedford Row, | mT EA. 


February 1, 1776. 


M. B. In the Table of the Names of the Caſes, not 


only the Names of the Principal Caſes, but alſo of 
thoſe determined in the Exchequer, and cited from 


Manuſcripts, are printed. 
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Eaſter Term, 
16 Geo. 2. 1743. 


Attecney:General: againſt Lancelot 
Allgood, Eſquire. 


Aa 


N Information of Intruſion was exhibited in 
this Court againſt the Defendant, for intrud- 


ing into a Piece or Parcel of Paſture Land, late Parcel 


of the Moor or Common, called Symondburn Common, 


called by the Name of FHehill- Rigg, lying on the 
North Side of Ferwick-Field Grounds, and laid to 


and held with PFerwick-Field Farm, containing by 
Eftimation three Acres, or thereabouts, and into 


ſeveral other Lands; and alſo into all thoſe Col- 


lieries and Coal Mines, fituate, lying and being 
within and under all thoſe Commons or Moors, call- 
ed War- Fell and Symondburn-Fell or Common, near 
Coleburn; all which faid Premiſſes are fituate, lying 
and being in the Pariſh of Symondburn, in the Ma- 
nor of Wart, and County of Mortbumberland. 


Mr. Fawhkes, on Behalf of the Defendant, moved 


A Defen- 


dant cannot 


plead ſeveral 
e to 

an Informa- 
tion of In- 
truſion, by 
the Act 4 
Ann. c. 16. 
for the 
Amend- 
ment of the 
Law. 


for Leave to plead three ſeveral Matters: Firſt, The 


general Iſſue. Secondly, That the Premiſes are Part 


B of 


2 Eaſter Term, 16 Geo. 2. 1743. 3 

e of the Defendants Manor of Symonburn, and traverſe } 
that they are Parcel of the Manor of Zark in the In- Y 
formation. —Thirdly, The Statute of Limitations, be- 

fore the King's Title accrued to the Manor of ark. 


An Order being made to ſhew Cauſe, the Queſtion 
was ſpoke to at large by Mr. Fenwick, Mr. Wilbraham, | 
Mr. Craiſter, and Mr. Bootle, for the Defendant, and I 
by Mr. Attorney and Mr. Solicitor-General far his = 

Majeſty ; and after Time taken to conſider of what 3 
had been inſiſted upon by the Counſel on both Sides, I 
I delivered the Opinion of the Court. 5 


The Queſtion is, Whether ſeveral Matters can be 
pleaded to an Information of Intruſion. 


But before I conſider the Statute for the Amend- 
ment of the Law, it may be proper to ſtate what 
Prerogative the Crown had in Informations of Intru- | 4 
fon at Common Law, and how it was abridged by Y 
21 Jac. I. Co I 4. | 1 


It appears by Dyer, 238. 6. and 4 Inst. 116. that 
by the antient Courſe of this Court, if a Defendant 
pleaded Not guilty to an Information of Intruſion, 
he ſhould loſe his Poſſeſſion. 
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The Statute, 21 7ac. I. c. 14. 8 That where = 
the King, out of his Prerogative, may enforce the Sub- = 
jects in Informations of Intruſion to plead Title, the I 
King, out of his gracious Diſpoſition, being willing, to. 1 
remit a Part of his antient and regal Power. 5 3 
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Fader Term, 16 Geo. 2. 174. 
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It is enacted, That the Defendant may plead the 
general Iſſue, where the Crown hath been out of Poſ- 
ſeſſion twenty Years before the Information brought; 
and in ſuch Caſes the Defendant ſhall retain the Poſ- 
feſſion until the Title be found for the King. 


The Law ſtanding thus, I now proceed to conſider 
the Clauſes 4 Ann. c. 16. upon which the preſent 
Application 1s founded. 


By Sect. 4. It ſhall be lawful for any Defendant or 
Tenant, in any Action or Suit, or for any Plaintiff in 
Replevin in any Court of Record, with the Leave of 
the ſame Court, to plead as many ſeveral Matters as 


he ſhall think neceſſary for his Defence. 


Sect. 5. Provided, that if any ſuch Matter ſhall be 


judged inſufficient, Coſts ſhall be given at the Diſ- 


cretion of the Court; and if a Verdict ſhall be found 
upon any Iſſue in the Cauſe for the Plaintiff or De- 
mandant, Coſts ſhall be given in like Manner, unleſs 
the Judge who tried the Iſſue ſhall certify, that the 
Defendant or Tenant, or Plaintiff in Replevin, had 
probable Cauſe to plead ſuch Matter, which upon 
ſuch Iſſue ſhall be found againſt him. 


It has been :nfiſted for the King, that the King, 


not being expreſſly named, is not bound by this Act. 


2 Inf. 191. The Crown is not bound where it 
would be ouſted of a * —— without 


.expreſs Words. 
Aſcough's 


r 


* 


4 Eaſter Term, 16 Geo. 2. 1743. 


Aſcougb's Caſe in the Court of Wards, yo: Car. 
5 25, 526. General Words, where the Ning: 1s not 
named, tall never bind or bar him. 


. 90 it has been 1 That for that Reaſon, accord- 
ing to the Caſes of Aualey and Halſey, 1 Jo. 202. 
Philips and Thompſon, 3 Lev. 69, 191. 2 Shower 
481. Braſſey and Dawſon, 28 of June 1734, B. R. 
that neither the Statutes de Mercatoribus, nor of the YH 
Staple, nor of 3 thall bind the Crown, | 


The King and 8 Hilary, 5 Gee. 2. B. R. 
the Statute 7 & 8 W. 3. c. 3 2. for a Venire de Wovs, 
does not extend to the Crown; and the Reaſon given _=z 
by Lord Chief Juſtice Raymond was, becauſe it ſpeaks 
of — and Demandants. 


But 1 it is a general <A that the King hall _ 
not be bound by Statutes which do not name him, yet 1 
this Rule has ſeveral Exceptions, as is manifeſt from * 


| 5 the Caſes cited by the Defendant's Counſel. 


li They are enumerated in the Caſe of Eccleſiaſtical 4 
j . Perſons, 5 Rep. 14. All Acts to ſuppreſs Wrong or I 
1 5 Fraud, or to prevent the Decay of — bind = 
: the King. | © 'F | 


[ And therefore in that Caſe of 5 Rep. 14. it was 
| held, that Leaſes made to the Queen by Colleges or .Þ 
Y Deans and Chapters, were void, becauſe they tended 1 
55 to the Decay of Religion. And ſo is Magdalen Col- 1 
1 lage Caſe, 11 Rep. 70. 4. and Hob. 1 5 - . 3 


80 51 1 
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80 Acts to ſuppreſs Wrongs, as Lord Berk/zy's Caſe, 


Porec. 236, 237. That if a Gift in tail be made to 


the King, he cannot alien to defraud him in Reverſion, 
or his Iſſue, for he is bound by the Statute of Ve- 
minſter 2. de Donis Conditionalibus. 


The Statute of Marlbridge, of Diſtreſſes, binds the 
King, 2 Inst. 142. 


11 Rep. 72. 6. 2 Infl. 359. The Statute of Mes- 
minſter 2. c. 5. Quod quotieſcunque aliquis jus nom ha- 
bens tempore hujuſmodi cuſtodiarum preſentaverit, held, 


that this Act made to ſuppreſs Wrong bound the Crown. 


2 Inſt. 681. For the ſame Reaſon, the Statute of 
32 Hen. 8. c. 28, Of Diſcontinuances, binds the 
Crown. | 


The Caſe cited in the Biſbop of London and The 


King, Show. Parl. Caſes, 179, 180, ſtands upon a 


different Reaſon, as reported in that Book. If two 


Churches are united by Act of Parliament, and the 


firſt Turn is given to the Patron of the greater Living, 
and the King is the Patron of the leſſer Living, it was 


held by the Civilians at Do&ors Commons, before the 


Chancellor of London, and ſeveral aſſiſtant Delegates, 


that the other Patron ſhould preſent to the firſt Turn, 
becauſe a new Right of Preſentation is given, and mult 
be taken as it is given. 


Theſe are all the Caſes which have been cited by 
the Defendants Council, except the Caſe of Bewdley, 
| C | Which 


6 
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which I ſhall ſtate, and give a particular Anſwer to 


by and by. 

And theſe Caſes I am fo far from diſputing, that I 
admit them to be Law ; and my next Inquiry ſhall be, 
whether they are applicable to the preſent Queſtion. 


As to Magdalen College Caſe, 11 Rep. 70. a. It will 


be proper to compare the Words of the Statute 13 Elix. 
and the Reaſoning of the Judges upon them, with the 


Words of the fourth and fifth Sections of the Statute 
for the Amendment of the Law ; and then ſee what 
the natural Inference will be. 


The Words of the 13 Elias. are to any Perſon or 
Perſons, Body Politick or Corporate; and the Judges 
obſerve, that, without Queſtion, the Queen is a Per- 
ſon, Rex e Perſona mixta, and a Body Politick ; then, 
if the Act be general, and the Queen be clearly includ- 
ed in the Words, and if exempted out of the Act, it 


muſt be by Conſtruction, the Law will not make ſuch 


Conſtruction to the Prejudice of Religion. 


So that the Queen was within the expreſs Letter of 
the 13 Elis. but in the preſent Caſe, the Act ſpeaks 
of Defendants and Tenants, Plaintiffs and Demandants, 


and Plaintiffs in Replevin ; and the King is not ex- 


preſſly included; and if we were to include him, it 
muſt be by Conſtruction, which would overturn many 


Authorities already cited, and ſome others which 1 
Hall have Occaſion to mention. 


But it is further obſervable, that two of the Reaſons 


upon which the Caſes cited by the Defendant's Counſel 
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are founded (viz.) the Advancement of Religion and 


the Suppreſſion of Fraud totally fail in the preſent 


Caſe; and the remaining Conſideration is, whether the 


reſtraining of a Defendant from pleading ſeveral Mat- 
ters in his Defence was a Wrong of ſuch a Nature as 


theſe Caſes allude to. And it ſeems to me pretty ex- 
traordinary to charge a Rule of the Common Law, 
(which prevailed for Centuries, as appears by Co. Lit. 
303. 8.) with ſuch an Imputation ; and it will afford 


no Argument that this was a Wrong within the Mean- 


ing of theſe Caſes, to ſay, that the publick Wiſdom of 
the Nation has made an Alteration, and allowed of 
Pleading ſeveral Matters, becauſe that Argument would 


equally have held to have amended or cured Slips and 


Detects in Pleading in the Caſe of the Crown; and yet 
neither the Statutes of Amendments, nor of Jeofails, 
extended to the Caſe of the Crown, becauſe they ſpoke 
of Challenge of the Party, or between Party and 
Party; and ſo it was held as to the Statutes of Amend- 
ments, in the Queen and Turchen, 1 Salk, 5 1. and 


6 Mod. 284. 


Then, as to the Statute of Jeofails, 2 1 Jac. x. 
c. 13. in the Caſe of the King and Sherrington Talbot, 
Cro. Car. 311, 312. it was held, that that Statute 
does not extend to a Quo /Yarranto, nor to Informa- 
tions of Intruſion, for the King is not bound unleſs he 
be named; but Mr. Attorney General Mey ſaid, Per- 
adventure it would be otherwiſe in the Caſe of a Dare 
Impedit, where the Suit is between the Party * the 
* 


r. Mey was a very learned Man, and ſuppoſing 
Wa Right in what he ſaid, it will not govern the 
4 : preſent 
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preſent Caſe, becauſe there is a Difference between a 


Dare Impedit, where the King ſues in that Name by 
original Writ, and where he ſues in the Name of his 
Attorney General by Information. 


As to the Caſe cited out of Shower's Parliament 
Caſes, though the only Reaſon given in the Book was, 
that it was a mere Right of Preſentation, and muſt be 
taken as the Act gave it; yet it ſeems to me, that 


that Caſe ſtands upon the ſame principle of Reaſon as 
the other Caſes (vig.) that the Act would have done a 


Wrong, if the Courſe of Preſentation had been invert- 
ed, and the Crown had been preferred in the Preſenta- 


tion, 5 Co 5 5. 6. But beſides, let us confider what 
was the Determination of the principal Caſe of the 


Biſhop of London and the King, both by the Court of 
King's Bench and the Houle of Lords, that though by 
the Act the Right of Preſentation was veſted in the 
Biſhop of London and the Lord Fermyn alternately, 
yet that the King, by promoting the Incumbent to a 


Biſhoprick, had a Right to ſupply that Turn by his 


Prerogative, and that that Right was not affected by 
the Act. 


But it has been infiſted by the Defendant's Counſel, 
that this Matter has been in Effect determined in the 
Caſe of the Queen and the Bailiffs and Burgeſſes of 
Bewaly, 1 Williams, 214. | 


That was a Scire Facias out of the Petty Bag to re- 


peal a Charter granted to the Borough, 7 An. the 
Jenire was awarded de /icineto, and the Queſtion was, 
whether it was well awarded, or ſhould not have been 


de 


n 
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de Corpore Comitatus, which depended on the ſixth Sec- 
tion of the Act for the Amendment of the Law: 
The Words are theſe, 


And whereas Delays do frequently happen in Trials, 
by Reaſon of Challenges to the Arrays of Pannels of 
Jurors, and to the Polls for Default of Hundredors; 
Be it enacted, That every Yenire Facias for the Trial 
of any Iſſue, in any Action or Suit, in any of her Ma- 


jeſty's Courts of Record at Węſiminſter, ſhall be award- 


ed of the Body of the proper County where ſuch Iſſue 
is triable. 8 


Lord Chief Juſtice Parker delivered the Opinion of 
all the Judges, that though this Clauſe might have ex- 


| tended to the Cauſes of the Crown, if the Objection had 


been recently made, yet the Practice of the Crown Of- 
fice and this Court having been from the making of 
the Act to award Yenire's de Vicineto, it would be, in 
ſome Meaſure, to overturn the Juſtice of the Nation, if 
the Practice ſhould be diſallowed, and therefore they 
held the Venire well awarded de Vicineto. 


But the Counſel for the Defendant in that Caſe, 
who contended that the Yenire was miſawarded ge Vi- 


Cineto, and that it ought to have been de Corpore Co- 
mitatus, diſtinguiſhed that Clauſe from the Clauſes now 


under Conſideration, and took Notice that the Act 
conſiſted of diſtinct Branches, which were as ſeveral 
Laws, ſome of them being Jeofails, and others altera- 
tive of the Common Law, and that the Words of them 
did not extend to the Crown, and particularly theſe 
Clauſes which ſpeak of Defendant or 'Tenant, Plaintiff 

D Or 
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or Danka, or Plaintiff in Replevin 1 Williams, 
218. ops LIES | 8 2 3 Wt... F : 


That Caſe furniſhes me 8 4 künber 8 to 
ſhew, that an Act which does not name the Crown 
does not extend to it. | | 


And that i is upon- the Statute of F Wade * 4 Pesju- 
ries, 29 Car. 2. c. 3. /. 16. whereby Executions are 
made to bind only from the Time of the Delivery of 
the Writ to the Sheriff, which Act has general Words, 
every Writ of Execution, and yet the Crown is held 


not to be bound by it: The —_ and _ 2 Strange, 
749. 


FRY 
And- with aa Caſe of the: Rueert and Foley, Motion 
to plead double to an Information in the Nature of a 


Quo Warranto was denied, becauſe it was not within 


the Clauſe. And the conſtant Practice of the Court 


of King's Bench is agreeable to this, as I have been in- 
formed upon this Occaſion by Mr. OI ns a co 


knowing and experienced Officer. 


But it has been objected, that an Information of In- 
truſion is a civil Suit, and an Information in the Nature 
of a Quo Warrant a criminal one: And I do incline 


to think this to be a civil Suit; but whether an Informa- 
tion in the Nature of a Oo Wurranto be a criminal 


or a civil Suit, we do not take upon us (becauſe it is 
not neceſſary to be done) to determine. In the Caſe 
of the King and Bennet, Mayor of Shaftſbury, Trinity, 


4 Geo. 1. the twelve Judges were equally divided upon 
that Queſtion; and what is very remarkable, two up- 


4 5 N On 
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on each Bench were of different Opinions—Parker, 
Bury, Powys, Blencowe, Dormer and Forteſcue, that it 
was criminal King, Tracy, Price, Eyre, Pratt and 
Mountague, that it was not; and the Queſtion has 
received no judicial Determination fince that ever I 1 


hear of. 


But yet there ſeems to be a good deal of Analogy 
between Informations of Intruſion and Informations in 
the Nature of a Q Harrante. 


An Information of Intruſion is for intruding upon 
the Poſſeſſions of the Crown. 


And the Judgment in the Caſe of Alton Wood's, 1 Rep. 
40. a. is, that the Defendant de intratione, intruſione, 
tranſgreſſione, et contemptu prædictis convincatur, ac 
quod Def. amoveatur a poſſeſſione premiſſorum ac attachi- 
etur per corpus ſuum ubicungue, &c. ad faciend. finem 
cum Domina Regina pro prædictis tranſgreſſione et con- 
remptu, unde in forma ſupradicta convictus et. 


An Information in the Nature of a . Warranto 
is for PT a publick Office, 


The nn according to the printed Caſe of the 
King and Pender, which was heard in the Houſe of 
Lords, March 18, 1725, is, 


That the Defendant de er in Officio Libertate Privi- 
tegio et Franchefia prædictis nullo modo ſe intromittat, ſed 
40 eiſdem et eorum quolibet penitus abjudicetur et excluda- 
zur, et quod * Def. ad ſatisfaciend. Domino Regi 
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de uſurpatione prætlicta capiatur, with an Addition of 
_ by g Arne c. 20. .. 5. 


And theſe two Sorts of Information are condered | 
as s fimilar, in Cro. Car. 311, 312. 


An Objection aroſe from the Seventh Section of the 
Act, that according to the Rule of Exceptio probat 
Regulam in nom exceptis, the Defendant ought to be at 


Liberty to plead theſe Pleas, becauſe Appeals of Felony 


or Murder, and Indictments or Preſentments of Trea- 


ſon, Felony or Murder, and Actions or Informations 


upon penal Statutes, are only excepted. 


There is the ſame Clauſe 3 in 21 Jac. 1. c. 13. and 


1 believe this was tranſcribed from it, and the ſame 


Argument made uſe of in Cro. Car. 311, 312, but 
it was diſallowed. 


The Defendant's Counſel had alſo Recourſe to the 
24th Section, that this Act, and all the Statutes of 
Jeofails, ſhall extend to all Suits in any of her Majeſty's 
Courts of Record at . eftminſter, for the Recovery 
of any Debt immediately owing, or any Revenue be- 


longing to her Majeſty, her Heirs or Succeſſors. 


„And it was inſiſted, that this was an Information 
for the Crown Revenue; but this Clauſe principally 


reſpects Informations for Duties, Extents, Writs of 


Diem clauſit extremum and Scire Facias, for the Reco- 
very of the Revenue; and this Information is for the 
Recovery of the Land itſelf; and though in a large 
Senſe of the Word Revenue, this may be conſidered | 


1 as 
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as a Revenue Cauſe, as the Land is nothing but the 
Rents and Profits it produces, and the Rents and Pro- 
fits of the Crown Eſtate are properly the Land Reve- 
nue of the Crown. 


The Meaning of the Words, vs this Act and all 
the Statutes of Jeofails ſhall extend to the Caſes there 


mentioned. cannot be, that all the Clauſes of the. Act 


ſhall extend to them, becauſe many of them have not 
the leaſt Relation to the Proceedings of the Crown in 


Gourts of Juſtice; if not all, then the Queſtion will 


be, What Clauſes ? T-anfwer, ſuch Clauſes as are of the 
ſame Nature and Tendency as the 24th Section itſelf, 
and that is, to aid and aſſiſt the Proceedings of the 
Crown; and conſequently the firſt Clauſe relating to 
Demurrers, to aid Defects not ſpecially aſſigned for Cauſe 
of Demurrer; and the ſecond and third Clauſes rela- 
ting to Jeofails for the ſame Reaſon: It may be then 
aſked, Why not the fourth and fifth Clauſes for plead- 


ing ſeveral Matters? The Reaſon is, becauſe ſuch a 


Conſtruction, inſtead of making the 24th Clauſe an aid- 
ing Clauſe, would bring new Difficulties upon and 


be to the Diſadvantage of the Crown, both in reſpect 
75 Pleading and Proof, which would be contrary to 


the whole Tenor Fg Spirit of the Clauſe. 


As Lord Chief Tuſtice Hobart, in Mredle- and The 
Biſhop of Wincheſter 226, takes it for granted, that 


one Chapter of an Act of Parliament may be both ge- 


neral and particular, becauſe one Chapter may con- 
tain diverſe Acts and Laws, which may be as ſeveral 
in their Natures as if they were in ſeveral Chapters: 


1 apprehend; by parity of Reaſon, that where there 


, E are 
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Caſe. | A 


- 


are Siren Proviſions for different "RY and 


penned in different Words in the ſame Chapter, they 


ought to be ſo conſtrued, to avoid Inconſiſtency, as if 
they had been in different Chapters; and it ſeems to 
me to be plain, that if the 24th Section had been in a 
different Chapter, it could not have influenced the 
Conſtruction of the fourth and fifth Sections of the 


Act. 


This Act has been in Force above thirty-ſeven Years, 
and no Caſe produced where a Defendant has been al- 


lowed to plead ſeveral Matters againſt the Crown, 


As to the Argument drawn by Mr. Attorney and 
Solicitor General, from the th of Queen Aune, c. 20. 
that it was underſtood that the Act 4th Anne did not 


extend to the Crown, becauſe the Statute gth of Anne 


extended it and the Statutes of Jeofails to Mandamus's 
and Informations in Nature of a Quo Warranto: It 
was fully anſwered by the 24th Section of the 4th of 


Arne, that that Statute only extended to Suits for Debts 


due immediately, or Revenue belonging to the Crown, 
and ſo it was neceſſary to extend it by the th of Aune 
to Mandamus's and Informations in the Nature of a 


Quo Farranto, and therefore I lay no Streſs upon that 
Argument. 


So as to the Anon from the Words Action 


or Suit, it has been held, that Action will not include 
an Information; the King and Buckley, Hilary, 11 . 
3. 1698, in Scaccario; but Suit undoubtedly will, 
and therefore this muſt likewiſe be laid out of the 
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The only remaining Caſe is Hardr. 189. where 
the pleading of double Matter was allowed by the 
Attorney General's Conſent; but Mr. Attorney, in the 


preſent Caſe, has ſufficiently ſhewn his Diſſent; and 
tor theſe Reaſons we are all of us of Opinion, that 


the Defendant ought not to be allowed to plead theſe 
ſeveral Matters to this Information of Intruſion, with- 


in the Intent of the Statute for the Amendment of the 


Law, and the Rule to ſhew Cauſe was diſcharged, 


per totam Curiam, on the 3d of Mop, 3 in Eafter Term, 


16 Geo. 2. 1743. 


Since the Delivery of this Opinion, the Caſe of the 
King and Huggins has been printed in Comyns's Re- 
ports 422. that the Defendant, in an Action for an 
Eſcape, was allowed to plead double nan debet et re- 
center inſecutus eft ; the Anſwer is, that the Caſe is 
miſreported ; for though on the 26th of April, 1729, 
there was a Rule to ſhew Cauſe why theſe Pleas ſhould 
not be pleaded, yet that Rule was diſcharged on the 
10th of May following; and it appears by the Record, 
that the Defendant did not plead Mon debet, but only 
a Recaption by freſh Purſuit. 


The Caſe of the Attorney General and Snow has 
alſo been fince printed in Bunbury, 96. where the 
Detendant had Leave to plead double to an Informa- 


tion of Debt, Man & factum, and Conditions per- 


formed, but the Reporter makes a Quære, whether 
the Act of the 4th of Aune, for the Amendment of 


the Law, extends to the Caſe of the Crown ? 


F, not- 


16 _ Faſter Term, 16 Geo. 2. 1743. 


I, notwithſtanding this Caſe, ſee no Reaſon to de- 
part from the Opinion of the Court, in the King and 
Allgood, eſpecially as it was confirmed in the Caſe 
of the King and Sir Clifford Witham Phillips, in 
Hilary, 20 Geo. 2. and the Practice has been ac- 
cordingly ever fince. | 


The King — The Eſtate of Henry 


Boon, deceaſed. 
mes R. S:arkie and Mr. ilk Fe d 
3 tarkie an r. rabam moved to ſu- 
1 perſede a Diem clauſit extremum againſt the 


larly ag int Eſtate and Effects of Boon, and that four hundred 


of « Perſon, pöunds, being the Value of the Goods ſeized, (which 


who was nt had been brought into Court _ his Adminiſtratrix) 


Debtor to 
the King, might be em to her. 


or found in 


Debtor, 


his Life- 
== | The Cale was this 15 Eo e 
the King's 4 | BO, | # : 
FE x, 1738, Richard W. lain, as becker 
of the Land Tax for the County of Salop, entred 
into a Bond to his Majeſty, conditioned to account 
for and pay what he ſhould receive to his Majeſty's 
Uſe. : . b ; 1 NY | ? 


October 28, 1740, an Extent iſſued on this Bond 
againſt Yollaſton, whereupon an Inquiſition was ta- 
ken, and. Eaward Lewis was found indebted to Wol- 
lafton in 5701. received by Lewis, to pay into the 
Exchequer, on Wollaftons-Account, as Reoraver.- hg 


On 


2 — — — — —— 
8. 
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7 On this Extent and Inquiſition a Scire Facias iſſued 
_ againſt Leuis, on which Judgment was entered by 
Wil dicit. 


WVovember 8, £740, An Extent iſſued againſt Lewis, 
reciting the Extent againſt Wollaſton, the Inquiſition 
thereon, and the Judgment againſt Lewis. 


Wovember 10, 1740, An Inquiſition was taken there- 


on, whereby it was found, that Boom died the 20th of 
September laſt, and that he was indebted to Lewis in 


the ſeveral Sums in the Inquiſition mentioned. 


I Movember 26, 1740, A Diem clauſit extremum i Tu- 
3 ed againſt the Eſtate and Effects of Boon, reciting the 
: rſt Extent againſt Wollaſton, and the Inquiſition there- 
on; and the Judgment againſt Lewis, and the Extent 
and Inquiſition againſt him. 


December 10, 1740, An Inquiſition was taken there- 
on, and it was found that Bo died the 20th of Sep- 
zember laſt, poſſeſſed of the ſeveral Goods therein men- 
toned} ; 


The Goods have been, by Order of Court, reſtored 


to the Adminiſtratrix of Boon, on her bringing into 
Court 400 J. 


And two Objections were made to the Diem: clauſit 
extremum, by the Counſel for the Adminiſtratrix. 


F g Firſt, 


Eaſter Term, 16 Geo. 2. 1743. 


Firſt, That Boon was not a Debtor within the De- 
grees allowed for Proceedings in Aid by the ancient 


Practice of the Court, and the Rules made * 


1 5 5 5 


Secondly, That Boon not being an immediate Debtor 


to the King, or found in his Life- time to be Debtor to 


the King's Debtor, no Diem clauſit extremum could 
regularly iſſue againſt his Eſtate, but that a Scire 
Facias is the proper Remedy in this Caſe, 


In Support of the firſt Objection, they cited, as to 


the ancient Practice of the Court, Auditor Povey s Caſe, : 


4 Laßt. 115. 


And the Rules, Hilary, 15 Car. 1. which direct the 


Form of the Oath, and that no further Inquiſition 


ſhall be taken for Debts in Aid, than to inquire and 
ſeize the Lands, Debts, and perſonal Eſtate of him 
that is Debtor to the King's Debtor or Accountant, 
unleſs it be by Special Order made in open Court. 


In Support of the ſecond Objection, they inſiſted, 


that though the Common Law gave the King Prefe- 


rence in the Payment of his Debts, yet that the ; ancient 
legal Writ of Diem clauſit extremum is founded on 
Mara Charta, c. 1 8. 


It is plain "BER the Words of the Statute in 2 Inf. 
32. that where a Man died indebted to the King, his 


Goods, which he had at his Death, were bound to the 


King's Debt, and his Officer might ſeize them; but 


where he owed nothing to the King a at his Death, the 
I | Goods 


1 _ 


* 
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Goods were to go to his Executor or Adminiſtrator, to 


be adminiſtred by him, and the King's Officer could 


not meddle with them. 


And they cited the Caſe of The King, in Aid of Re- 
new, and Lewin againſt John Croſs, Executor of Edward 
Taylor, November 23, 2 Ja. 2. where the Reaſon gi- 


ven in the Order for ſetting aſide the Diem clauſit ex- 


tremum is, becauſe Taylor was dead before he was found 
indebted to the King, or to the King's Debtor. 


And the Caſe of The King, in Aid of Firebraſs, and 
others againſt Mary Porter, Widow of William Porter, 
where the Diem clauſit extremum was let aſide the ſame 
Day for the ſame Irregularity. 


Mr. Attorney General and others for the Crown, in 
Anſwer to the firſt Objection, cited Lane 112, 113. 


which, as to the ancient Practice of the Court, is con- 
trary to Auditor Povey's Caſe, in 4 Inſt. and the Caſe 


of The Attorney General and Poultney, Hardr. 403, 
404. that the third Debtor is within the Rules x 5 
Car. 1. but no Debtor in a more remote Degree, and 


ſome Precedents of the like Writs of Diem Clauſit 


ext YEmum. 


This Caſe was adjourned for a few Days, and on 
the 13th of May, in this Term, I ſhortly delivered the 
Opinion of the Court upon the firſt Objection, that 
in Confirmation of The Attorney General and Poultney, 
in Hardreſs, it was held in Ewin's Caſe, October 29, 
1678, that Debts on ſimple Contract, as well as on 
Specialty, may be found to the third Degree, within 

- wn 
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the Am 1 5 "HY I, UPON Oath ad 1 but not 
beyond, and fo again (among other Points) in Chambers 


and Briggs, et e contra, in Eafter Term, 1696, though. 


not finally decreed till Trinzy following; and the 
Practice has been the ame where a Diem clauſit extre- 


mum has iſſued upon Affidavit and a Baron's Fiat in 


the Vacation; ſo this objection was over-ruled. 


But the ſecond Objection was held to be fatal; and 
I relied on the Words of Magna Charta, and the Caſes 
cited for Boon's Adminiſtratrix, and thought that the 
Precedents produced for the Crown. paſſing bh Silentio 


ought to have but little Weight againſt a plain Law, 
and the Caſes determined by the Court. . 


And the Diem clauſit ertremum was ſuperſeded; and 


the four hundred Pounds, which the Adminiſtratrix had 
brought into Court, were ordered to be reſtored to her 


by the whole Court. 
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William Scott (who proſecutes for his Ma- 
jeſty and himſelf) Plaintiff againſt David 
A' Chez Defendant. 


Hs Cauſe was intended for a ſecond Argument, 
but the Defendant's Solicitor informed me, that 
his Client declined it, and would reſt his Cauſe upon 
the firſt Argument; and therefore I delivered the Re- 


ſolution of the Court in the following Manner, on che 


. of June, in this Term. 


It is an Information grounded upon the Statute of 
12 Car. 2. c. 18. commonly called The Mavigation 
AF; and ſets forth, that the Plaintiff ſeized the Ship 
called the Sea Horſe, with her Tackle, Apparel and 


Furniture, and a Parcel of Wine and Vinegar ; for that 
the ſaid Goods were brought and imported in the ſaid 


Ship from Parts beyond the Seas into Great Britain, 
the ſaid Ship, at the Time of the Importation of the 
ſaid Goods, not being a Ship which truly and with- 


out Fraud belonged or appertained to the People of 


of Engrana, as the true Owners or Proprietors thereof, 
G and 


An Engliſh 
built Ship, 
importing 
French 
Wines and 
Vinegar 
from 
France, is 
forfeited by 
the Naviga- 


tion Act, 


though fuck 
Ship be- 
came 
French 
Property 
before the 

mporta- 
tion, and 
the Maſter 
and three-. 
fourths of 
the Mari- 
ners were 
French- 
men, 
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and whoſe Maſter, and three- fourth Parts of the Mari- 
ners, at leaſt, were Engliſh; nor being a Ship of the 
Built or Fabrick of that Country or Place of which the 
ſaid Goods were the Growth, Product or Manufacture, 
or of that Port where the ſaid Goods only can or are 
moſt uſually firſt ſhipped for Tranſportation, and whoſe 
Maſter, and three-fourth Parts of.the Mariners, at leaſt, 
were of that Country or Place, contrary to the Statute. 


And the Prayer of the Information i 1s, that the up 


and Goods may remain forfeited. 


Upon which a Writ of Appraiſement went out, and 


on the 3oth of April 1742. was returned. 


On this Seizure, David A Chez, Merchant, entred 
his Claim; and after Oyer of the Information pleaded, 
that the Goods mentioned in the Information, or any 


Part of them, were not imported from Parts beyond 
the Seas into Great Britain in the ſaid Ship contrary 
to the Statute; upon which Mr. Attorney General 
joined Iſſue. 


This Iſſue came on to be tried on Thurſday the 8th 


of July laſt, before my Brother Carter, and the yr 
found a Special Verdict. 


That the Ship mentioned in the Information was 


Engy h built, and not of the Built of France. 


That the Ship, during the preſent War with Spain, 
and before the e in Queſtion, was taken 


By 


by a Spaniſh Privateer, and condemned as Prize, and 
regularly ſold to a Subject of the French King, reſiding 
in France, and became French Property. 


The Jury further find, .that the Wines and Vine- 
gar ſeized were of the Growth, Production and Ma- 
nufacture of France, and after the ſaid Sale were im- 
ported from Bourdeaux, in France, into Great Britain, 
the ſaid Ship ſo continuing French Property, and at 
the Time of the Importation not belonging to any of 
the People of England, as the true Owner or Owners 
thereof. | 


That the Maſter of the Ship, and-three-fourths of | 2 
Mariners on. board, at the Time. the Wines and Vine- | 
.gar were imported in her, were Frenchmen. 


The Seizure by the Plaintiff Score is found as laid 
in the Information. 


But whether, upon the whole Matter, the Importa- | 
tion of the Goods in the ſaid Ship is lawful or not, 
the Jury doubt, and ſubmit to the Court. | 


Before the making of this Law, the Dutcb, though 
they had but little Merchandize of the Growth of their 
own Country, had uſed to bring in their Ships the 
Growth and Manufactures of all other Kingdoms in 
the World, Wine from France and Spain, Spices from 
1 the Indies, and all Commodities from other Countries; 
and their Navigation was not only a Nurſery for Sea- 
4 but brought in a great Flow of Wealth upon 
them. is | | 


This 
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T his being n, is " Engl 72 gave riſe to 
the Mavigatiom Act, which was firſt enacted in the 
Time of the Uſurpation in 165 T, as appears by Scobell's 


Collections, and re- enacted in the 1 2th of King Charles 


the Second, with ſome few Variations. 


Though this Act concerned all other Countries, yet 
it principally affected the Dutch, who (as appears by 
Lord Clarendon's Hiſtory, and Thurle's State Papers) 
were greatly alarmed, and made their Remonſtrances 
by their Ambaſſadors for the Repeal of it; but the 


Engliſh Government then, and ever ſince, found it fo 


beneficial, that they reſolved to maintain it, and, I 
hope, ever will maintain it. Clarendon's Hiſtory, 
Hol. 3. Part 2. Pa. 4 58.  Thurloe's State Tapes, 2 
Hol. pa. 374 


Upon this Occaſion it may be proper to conſider 
the Drift and Deſign of the Act of Navigation, which 
is expreſſly mentioned to be for the Increaſe of Ship- 
ping, and Encouragement of the — of the 


Engl. 4 Nation. 


The Means propoſed as moſt effectual for attaining 
this End were, 


By Seckion 1. That the Importation of all Goods 


from any of his Majeſty's Dominions in Aha, Africa, 
or America, into England, Treland, Wales, or Ber 
wick upgn Tweed, „ and the Exportation from any 
of thoſe Places into any of his Dominions in Ala, 
Africa, or America, ſhould be in Ships or Veſſels truly 


and without Fraud belonging only to the People of 
4 England 


Zi 
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England or Ireland, Dominion of Wales, or Town of 


Berwick upon Tweed, or were of the Built of and be- 


longing to any the ſaid Lands, Iſlands, Plantations, or 


Territories, as the Proprietors or right Owners thereof, 


.and whereof the Maſter and three-fourths of the Mari- 
ners at leaſt were Engliſb, under the Penalty of the For- 
feiture of the Ship and Cargo. 


Section 3. Prohibits the Importatien of Goods 


from Africa, Afia, and America, generally, without 
.confining the Prohibition to the King's Dominions, 


but in ſuch Ships as belong to the People of England, 


&c. or of the Plantations, and whereof the Maſter and 
three-fourths of the Mariners are Engli ;/b, under the 


ſame Penalty. 
Sefion 4. That no foreign Goods ſhall be imported 


into England, &c. but in Engliſb built Shipping, or 
other Shipping belonging to the aforeſaid Places, and 


navigated by Engliſh Mariners as aforeſaid, unleſs ſhip- 
ped from the Place of which the Goods were the 


Growth, Production, or Manufacture, or in the Port 


where they only can be, or moſt uſually are, ſhipped 
for Tranſportation. 


Section 6. No Goods to be loaded or carried from 
one Port of England to another, in any Veſſel belong- 
ing to a Foreigner not made a Denizen, or naturalized, 


and if in the Veſſel of a Subject of England, it muſt be 


manned as aforeſaid. 


By theſe Methods all Forcigners were excluded not 


only from the Importation and Exportation of any 


H Goods 


— 
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| Goods of the Growth or Minaetace of Aja, Africa, 
il or America, into or out of England, Ireland, Wales, 
0 or Berwick, and from carrying them from one Port to 
another, but were likewiſe reſtrained from bringing 
them into any European Country for the Uſe of the 
Engliſh, ſince the Engliſh could not import them from 
thence, which muſt contribute greatly to the Increaſe 
of the Engliſb Shipping and Seamen, and the Encou- 
ragement of their Navigation. 


—— — —— —„— 


But though it was the Policy of the Legiſlature to 
prohibit the Importation of all Goods from Aſia, Africa, 
and America, unleſs brought in Veſſels of the King's 
Dominions, whereof the Maſter and three-fourths of 
the Mariners were Erg/ſh, yet it was wiſely foreſeen, 
that it we reſtrained the Importation or Exportation 
of European Goods, unleſs in our own Ships, and man- 
ned in the Manner directed by the Act, other King- 
doms and States would do the like, and that, in its 
Conſequence, would amount to a Prohibition of all 
ſuch Goods, which would be extremely detrimental to 

Trade, and defeat the very Deſign of the Act. 
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To avoid this Inconvenience, it is provided by the 
Sth Section, (upon which and the 11th Section this 
Cauſe principally turns) that no Goods of the Growth 
or Manufacture of Mu/covy, or any of the Countries 
thereto belonging; no Sort of Maſts, Timber or Boards, 
no foreign Salt, Pitch, Tar, Roſin, Hemp or Flax, 
Raiſins, Figs, Prunes, Olive-Oils; no Sort of Corn 
or Grain, Sugar, Pot-Aſhes, Wines, Vinegar, or Spirits 
called Aguavitæ, or Brandy Wine, ſhould be import- 


ed into England, 4 ales, or Town of Berwick upon 
Tweed, 
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Tweed, in any Ship or Veſſel whatſoever, but ſuch as 
truly and without Fraud did belong to the People there- 
of, and whereof the Maſter and three-fourths of the 
Mariners, at leaſt, are Engliſb; and that no Currants, 
or other Commodities, of the Growth or Product of the 
Dominions or Territories of the Oſtoman or Turkiſh 
Empire, ſhould be imported into any of the ſaid Places 
in any Ship or Veſſel but which is Eugliſb Built, and 
navigated as aforeſaid, and in no other, except only 
ſuch foreign Ships and Veſſels as are of the Built of 
that Country or Place of which the ſaid Goods are 
the Growth, Production or Manufacture reſpectively ; 
or of ſuch Port where the ſaid Goods can only be, or 
moſt uſually are, firſt ſhipped for Tranſportation, and 
whereof the Maſter and three-fourths of the Mariners, 
at leaſt, are of the ſaid Country or Place, under the 
ſame Penalty and Forfeiture of Ship and Goods. 


Now to apply this Clauſe to the preſent Caſe. 


The Clauſe (as was obſerved by Mr. Solicitor Ge- 
neral) conſiſts of a Prohibition and an Exception; Wines 
and Vinegars (which are the Cargo of this Ship) are 
among other Goods prohibited to be imported in any 
Ship or Veſſel but ſuch as truly and without Fraud 
belonged to the People of England, and whereof the 


Maſter and three-fourths of the Mariners were En- 


gliſh. 


But this Ship is found to be French Property, and 
to be navigated by a French Maſter and Mariners, and 
therefore is plainly within the Prohibition in this 
Clauſe. 

Let 
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| Let us next ſee whether it is within the Exception. 


Except only ich foreign Ships and Veſſels as are 


of the Built of that Country or Place of which the 


ſaid Goods are the Growth, Production or Manufac- 
ture reſpectively, or of ſuch Port where the faid 
Goods can only be, or moſt uſually are, firſt ſhip- 


ped for Tranſportation, and whereof the Maſter and 


three-fourths of the Mariners, at leaſt, are of the ſaid 
Country or Place. 


This Ship is found to be Engliſb Built, and not of the 
Built of France, and fo wants one of the Requiſites to 
bring it within the Exception. 


And the Words, Ship or Veſſel of the Built of the 


Country or Place, were not inſerted by any accidental 


Miſtake, but intended by the Legiſlature ; for the 


ſame Expreſſion occurs in Section 11, where Forfei- 
ture of Office is impoſed upon any Officer of the Cuſ- 


toms who ſhall allow to any foreign built Ship, bring- 
ing in the Commodities of the Growth of the Saus 
try where it was built, the Privilege by this Act given 
to ſuch Ship, until Examination and Proof whether 
it be a Ship of the Built of that Country, and that 


the Maſter and three-fourths of the Mariners are of 
that Country. 


But it was objected, that the main Deſign of the 
Act was, that the Eugliſb ſhould be Carriers, and 
not foreign Nations, and therefore that they may 
carry as well in foreign built Ships, being their Pro- 
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perty, as in . of the Built of their own 
Country. 


By the Clauſes Mr. Bootle mentioned, Engliſhmen being 
the Owners of foreign built Ships, and qualifying them 
according to the roth Section, and manning them 


with a Maſter and three-fourths of Eugliſb Mariners, 


may undoubtedly navigate them as Engliſh Ships: And 
it is enforced by the 11th Section, which diſtinguiſhes 
between Engliſh and foreign Property: And with re- 
ſpect to Engliſh Property, the Direction is, that if 


any Officer of the Cuſtoms ſhall allow the Privilege of 


an Engliſh built Ship, or other Ship to any the afore- 
ſaid Places belonging, (that is England, &c.) to any 
Engliſh or foreign built Ship, coming into any Port, 
and making Entry of any Goods, until Examination 
whether the Maſter and three-fourths of the Mariners 
are Engliſh, he ſhall forfeit his Office; but in the Caſe 
of foreign Property, the Enquiry is, (as I obſerved be- 
tore) whether the Ship is of the Built of the Country 
of which the Goods are the Growth, and navigated by 
a Maſter and three-fourths of the Mariners of that 
Country ? and this Privilege is confined to Ships being 
Engliſh Property, and manned with Eugliſb Mariners, 
and cannot be extended to the preſent Caſe of foreign 
Property, without rejecting the Word (Built), which 
is mentioned in the 8th, and repeated four or five Ti imes 
in the 11th Section. 


But it was then inſiſted for the Defendant, that if a 
foreign Ship, purchaſed by an Engliſoman, may have 


the Privilege of an Engliſh Ship, pari ratione, or rather 


4 fartiori, an Engliſh * being ſoreign Property, 
ſhould 


0 


9 
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. be intitled to the like Privilege, * it =Y 
cording to Mr. Solicitor's reaſoning) that the Encou- 
ragement of building Ships is the ſecondary Conſidera- 
tion a the Act. 


Becauſe if Engliſß Built (which is the Caſe of the 
Ship now in Queſtion) the Increaſe of Shipping would 
have been anſwered to the Kingdom, our own Timber 
would have been uſed, our Workmen employed, and 
we ſhould have had the Benefit of the Rigging and 
Furniture; whereas, if the had been French Built, ſhe 
would have been duly qualified to have imported thoſe 
Goods, and we ſhould have Joſt the Benefit of the 
Timber, Labour, and <quipping her with Rigging 
and Furniture, 


This ſeems to be very ſpecious and plauſible at firſt 
Appearance, but is founded upon a duppoſition, that 
we could have prohibited the Importation of European 
Goods in foreign Bottoms; but as that could not be 
done with Security to our Trade, for the Reaſons I 
have mentioned, the Force of this Argument will 
ſoon vaniſh; the Parliament therefore planned the 
Act upon the Conſiderations mentioned by Mr. So- 
licitor. 


Several Countries, as France, Spain, and Italy, 
can more eaſily buy Ships than they can build them. 


Other Countries, as Naa, &c. had Timber and 


Materials enough for building Ships, but wanted 
Sailors. | 


4 'Therefore 
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Therefore the Parliament prohibited the Importa- 
tion of Goods of the Growth of any European Coun- 
try, unleſs in Ships owned and navigated by the 
Engliſh, or in Ships of the Built of, and manned 
by Sailors of that Country, of which the Goods were 
the Growth. 


The Conſequence was, that F oreigners could not 
make uſe of the Ships they bought, though the En- 
gliſb might, which muſt frequently force them to 
have Recourſe to our Shipping, and ſo the general 
Intent of the Act, to ſecure the Carriage to the En- 
gliſb, was anſwered as far as it poſſibly could be; 
whereas, if foreign Property had been ſufficient to 
qualify Ships, Foreigners might have bought Ships 
where they pleaſed, and manned them with their 
own Sailors, and then not only the Freight, but the 
Employment of our Sailors, would have been loſt 
to England; and this will greatly overbalance any 
Advantage that could accrue to England from the 
Building and Equipping Ships for foreign Uſe. 


But, beſides, a Statute ought never to be ſo ex- 
pounded, as to have the en Intent defeat the 
primary Intent of it. 


. LS. 


be seed, laid down ſeveral Rules for the Conſtruc- 
tion of Statutes, from 1 II,. 381. 1 Bulſir. 206. 
Hob. 299. Plowd. 154, 465. Lord Mountjoy's Caſe, 
5 Rep. That one Part of a Statute muſt help to ex- 
pound another; that the Miſchief, the main Intent, 

and 
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and the Scope and End of a Statute, are to be con- 
ſidered; that Statutes are to be expounded according 
to the Rule of Reaſon and Juſtice that the Words 
bear; and that there is an Equity to be uſed in the 
Expoſition of Statutes, to extend the Senſe beyond 
the Words, or to abridge and narrow the Senſe, ac- 
cording to the general Intent of the Act. 


And to theſe Rules I agree, and think that the Con- 
G which we put on this Act does not | contravene, 


but falls in with them. 


| It was then inſiſted, that, by x3 & x4 Cha. 2. c. 11. 


/- 29. though the Power of iſſuing Commiſſions for 
the Examination of Witneſſes upon Seizures is confi- 


ned to the Court of Chancery, yet this Court iſſues 


ſuch Commiſſions, and it is very certain that, in fact, 
this Court iſſues ſuch Commiſſions. 


The Power of this Court to iſſue ſuch Commiſſions 
came under the Conſideration of the Court, in the 
Caſe of Fenkins qui tam againſt Lar wood, the 31ſt of 
May, 1717. Bunbury 13. when it was inſiſted by Sir 
Robert Raymond, that it was a remedial Law, and 
therefore by Conſtruction was to be extended to this 


Court. 


Lord Chief Baron Bury, and Baron Price, held, that 
ſuch a Commiſſion ſhould go, not by virtue of the 
Act, but of their original . 


Baron as, that, it ought not to go either by 


the Act, or their original Juriſdiction, 
I Brother 


5X 
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Brother Forteſcue Aland, then a Baron, that a Com- 
million was warranted by the Act. 


So here are three Judges Opinions againſt one, as to 
the Point endeavoured to be proved from the Conſtruc- 
tion of this Clauſe. | 


As to the Caſe of Stephen Scott qui tam againſt Peter 
Foille, relating to the Ship St. Claude, cited by Mr. 
Solicitor, I have not only ſeen the Cuſtom-houſe Re- 


port, but Sir Edward Mortbey's original + _ 
the Caſe, which is Rate thus: 


The Ship Se. Claude was an Engliſb built Ship, and 


during the War with France was taken by the French, 


and condemned as Prize, and, being French Property, 
imported Wines into the Port of London, navigated 


with a French Maſter and Mariners; and he thought 
her, forfeited by the 8th Section of the Navigation 


Act. 


| I have alſo peruſed the Record of that Caſe, which 
is entred Eaſter 1 Geo. 1. Roll. 6. and the Cauſe ap- 


pears to be tried before Lord Chief Baron Dodd, the 
4th of July, 1715, and a Verdict and Judgment for 
the Plaintiff; and therefore I am apt to think, that 
Chief Baron Dodd did determine this Point. 


But our Opinion ſeems to be ſo agreeable to the 


Intent, as well as the Letter of the Act, that there is 


no Occaſion for Authorities. 


; And 
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And we are all of us clearly of Opinion, that Judg- 
ment ought to be given for the Plaintiff, 


Mote. That by a Rule, made a few Days before 
the Delivery of this Reſolution, the Judgment was to 


be entred as of the 11th of May, when this Cauſe 


was argued nunc pro tunc, the Plaintiff being drowned 
between Eater Term laſt and this Term, and no one 
ought to ſuffer by the Delay of the Court, whilſt they 
were deliberating what Judgment to give, according 
to Baller and Delander, Trinity, x Geo. 1. B. R. and 
Cumber and Wane, Eafter, 7 Geo. 1. Strange 426. 
and Craven and Handley, Michaelmas, 11 Geo. 2. C. B. 
in Sir George Cooles Caſes of Practice 143. 


| 
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The King againſt John Gibſon. 
Friday, zd of February. 


H E Defendant being indebted to the King in a 

1 large Sum of Money on ſeveral Bonds for the 
Duty on Coals, an Extent iſſued againſt him on the 
17th of June, 1742, whereon ſome of the Defendant's 
Effects were ſeiſed, but a conſiderable Part thereof be- 
ing ſecreted, could not be diſcovered before the Re- 


turn; another Extent was ſued out, teſted the 7th of 
July following, and by an Inquiſition it was found that 


ſeveral of the Defendant's Goods came to the Hands of 
William Croſs, which he had ſold for ſeventy Pounds; 
and a Scire Facias was ſued out againſt Crofs ; but a 
Commiſhon of Bankruptcy having iſſued againſt the 
Defendant, and the Commiſſioners having made an 
Aſſignment of his Goods, Chattels, Debts, &c. to 
Crofs, after iſſuing the firſt, and before iſſuing the 


laſt, Extent, the Proceedings thereon were become of 


no Effect. 


Mr: 


þ — 
Hilary Term, 
17 Cen 2. 1743. 


A ſecond 
Extent teſt- 
ed after an 
Aſſignment 
under a 
Commiſſion 
of Bank- 
ruptcy, and 
all Proceed 
ings there- 
on, were 
quaſhed and 
ſet aſide, 
but Liberty 
given to 
move for a 
new Extent 
of the ſame 
Teſte as the 


. firſt, which 


was antece- 
dent to the 
Afſignment, 
upon No- 
tice of Mo- 
tion. 
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A new Ex- 


tent ordered 
of the ſame 


upon Notice of Motion. 


Mr. Attorney General therefore moved, that the laſt 
Extent, teſted the 7th of July, and all Proceedings 
thereon, might be quaſhed and ſet afide, and that a 
new Extent, teſted the x7th of June, 1742, might 
be awarded againſt the Defendant, that being the Tir ime 
when the Fiat for it was obtained. 


The Court ordered the laſt Extent, teſted the 7th 
of Fuly, and all Proceedings thereon, to be quaſhed 
and ſet aſide; and Mr. Attorney was at Liberty to 
move for a new Extent, teſted the 1 "ou of June, 1742, 


— 


Saturday, 11th of February. 


Mr. Attorney General, purſuant to the Liberty gi gi- 
ven him, moved the Court on the Behalf of his Ma- 


Teſte as the . 
| former, jeſty, that a new Extent might be awarded againſt the 


upon ſeve- 
ral Prece- 
dents and 

Notice of 
Motion, 


Deſendant, teſted the 17th of June, 1742, as all his 


Effects which were not ſeiſed on the ſaid former Ex- 


tent would be covered, by the Aſſignment in the ſaid 
Order mentioned, from any Extent that might be ſued 


out, unleſs ſo teſted. 


Upon reading an Order of the qth of February, 
1711, between The Queen and Ellins and Farrington ; 
and another Order of the 19th of July, 1712, be- 
tween the ſame Parties; and another Order between 
The King and Bowdage, 28th of November, 1717 ; 
by which Orders it appeared, that new Extents, bear- 
ing the ſame Teſte as the firſt Extent, had been 


awarded in the ſaid ſeveral Caſes; and on Reading 
5 . — two 
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two Affidavits, and Notice having bw given of the 
Motion to the Clerk in Court for William Croſs, in 
the ſaid Order of the 3d Inſtant named, the Court or- 
dered a new Extent to iſſue againſt the Defendant for 


the Debt due to his Majeſty, teſted the ſaid x7th of 


June, 1742, as prayed. 


Falter Term, 


17 Geo. 2. 1 


The Attorney General againſt Joſeph 
Chitty, Eſquire. 


Delivered the Opinion of the Court on the 3oth of 

April, in this Term, after the Cauſe had taken 
up ſeveral Days in Hearing in Michaelnas and Hilary 
Terms laſt, and had been adjourned for further Conſi- 
deration to this Term, as follows. 


This is an Exgliſb Information exhibited by Mr. At- 
torney General, on Behalf of his Majeſty, againſt the 
Defendant, to have an Account of the ſurplus Duty 


Rates, annexed to the Act of Tonnage and Fonds . © 46 


Raiſins im- 
ported from 
Marabella, 
or Eſtapona, 
being with- 
in the Ju- 

riſdiction of 
Malaga in 


- Spain, by 


the Name of 
Lexia Rai- 
fins, are ra- 
ted and to 
pay Duty as 
Great Rai- 
ſins, by the 
old Book of 


And the ſame Duty 


continues unaltered by the additional Book of Rates annexed to the Act 11 Geo. 1. c. 7. 


L 1 


EEE —— — 
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for the Raiſins imported by him, by the Name of 
Lexia Raiſi mms, as and for Great Raiſins, he having 


only paid the Duty laid on them by the additional 


Book of Rates, as for Raiſins not otherwiſe rated. 


And the general Queſtion in the Cauſe is, whether 
the Raiſins imported by the Defendant, by the Name 
of Lexia Raiſins, are rated and to pay Duty as Great 
Raiſins, by the old Book of Rates annexed to the Act 
of Tonnage and Poundage, 12 Ca. 2. c. 4. or are only 


to pay Duty as Raiſins not otherwiſe rated by the ad- 


ditional Book of Rates, annexed to the Act of the 
rIth Year of his late Majeſty King George the Firſt, 
As iy 


By the old Book of Rates. 


Riaſing Great, the Hundred Weight, contain- 
ing I 12/6. are rated at 1/7. 105. pay Duty] 


Raiſins of the Sun, the Hundred Weight, 
Ma! I 12/6, are rated at 24. pay _y 


N 
. 


1 


containing I 1 2/6, are rated at 14. pay Duty 


Raiſins of Smyrna red, the Hundred Weight, 


Raiſins of Smyrna black, the Hundred vt 1 
containing r12/6. are rated at II. pay Bag! e 


— 


And all other Raiſins not t rated were to 


pay Duty according to the Value. 
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By the additional Book of Rates. 


Raiſins of Alicant, Denia, and other Raiſins? 
not otherwiſe rated, the Hundred Weight, 6 
containing 1126. are rated at Tos. bay 
Duty. — — — 


29 
4.³ 


Raiſins of Lipra or Belvadera, the Hundred 
Weight, containing 11 2/6, are rated at 115. 6 7 
pay Duty — — — 


It is clearly proved by the Depoſitions taken in the 


Cauſe, that Marabella and Eſlapona are Ports within 


the Juriſdiction of Malaga in Spain, and that there 
are but two Sorts of Raiſins imported from Malaga, 
the one in Spaniſb, called Paſſa Lexia, Paſſa being 
the Spaniſh Word for Raiſins, and Lexia the Spaniſb 


Word for a Lye they are dipped and cured in, and 


in England theſe Raiſins are called Malaga Raiſins. 


And the other Sort, in Spaniſb, is called Paſſa de 
Sol, and theſe Raiſins are cured by drying them in 


the Sun, and in England they are called Raiſins of 


the Sun. | 


If then there are but two Sorts of Raiſins imported 
from Malaga, and one Sort is particularly rated as 
Raiſins of the Sun, we muſt ſee how the other Sort 
ought to be rated. 


| Raiſins cured in a Lye, and imported from Malaga, 


have been conſidered, both by the Merchants and at the 
3 Cuſtom 


. d, | 
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Cuſtom Houſe, as great Raiſins, and have paid the 
Duty as ſuch, till Mr Chitey entred them by the Spa- 
niſh Name of Lexia, and paid the lower Duty. 


It appears by Sir Fo/eph Hodges's Books, in which 
many of the Entries were made by Mr. Chitey, whilſt 
he was Clerk to Sir Fo/eph, that Raiſins of this Sort 
were called Malaga, or Lexia, and were entred at the 
Cuſtom Houſe as Malaga, and paid the higher Duty; ; 
and this is confirmed by the Cuſtom Houſe Books in 
many Inſtances. _ 


It is alſo proved by ſeveral Merchants, as well as 
Cuſtom Houſe Officers, that Raiſins cured in a Lye, 
and imported from Marabella or Eflapoa were eſteem- 
ed great Raiſins, and paid Duty as ſuch; and the 
Senſe of Merchants (who are to pay the Duty) has 
great Weight with us in the Determination of this 
Cauſe. | 


Mr. Samuel Stanton, one of the Defendants Wit- 
neſſes, in his Depoſition mentions the Fruit commonly 
called or known in England by the Name of Lexia, 
otherwiſe Malaga Frails, or Frail Raiſins, imported 


from Malaga, and the adjacent Ports, as one and the 
fame Sort of Fruit, and that it is cured in the ſame 
Manner as Raiſins called Alicant or Denia Raiſins are 

| cured. | 


And Mr. Chitty, by his Anſwer, has ſhewn from 


whence all the Raiſins in Queſtion came; for, he 


fays, , they came from Marabella or Eftapoa, and 
| that 
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| re he never imperted Raiſins but from thoſe two 


n. 


The Caſe of the Crown 1s further Rrengthened by 
the Evidence of ſeveral Merchants and Officers of the 
Cuſtoms, that they have viewed Samples of the Raiſins 
ſeized, and that, in their Judgment, they are Ma- 
laga or Great Raiſins, and ought to pay Duty as 
Great Raine. 


How is this Evidence anfwered ? Mr. Szanfeld ſays, 
he viewed the Fruit in Queſtion, and that they are 
Lexia or Frail Raiſins, and no other Fruit; but that 
Expreſſion is ambiguous, and does not import any 
Contradiction to the Evidence for the Crown, be- 
cauſe Malaga or Great Raiſins are called Lexia or 


Frail Raiſins, 


But, indeed, Jobn Bromer, one of the Witneſſes 
for the Crown, in his Croſs Examination ſays, that 
the Raiſins produced to him were Lexia, and not 


Great Raiſins, to the beſt of his Knowledge and 


Belief. 


The Raiſins now in Queſtion (as far as appears) 
were always entered at the Cuſtom Houſe as Malaga 
Raiſins, and paid the higher Duty, till Mr. Chizty 
(who had been privy to Sir Zoſeph Hodges's entering 
them in that Manner, and yet paying the higher 
Duty) introduced the Practice of entering them as 
Lexia Raiſins, (a Denomination unknown to the Offi- 


cers of the Cuſtoms) and paying the lower Duty; and 
his Counſel ſuppoſe, that the additional Book of Rates 


M has 
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has made an Alteration in the Duty of Great Raiſin ; 
but there is no Colour for the Suppoſition, becauſe 
the additional Book of Rates only aſcertained the Duty 1 
| upon Raiſins of Alicant, Denia, and other Raiſins not 
1 otherwiſe rated, and upon Lipra or Belvadera Raiſins 

| which before paid ad valorem, and made no other Al- 
teration. en 


— 


In Anſwer to this Caſe, made by Mr. Antoine) Gene- 
4 ral, Mr. Chirty has attempted to prove, that Raiſins of 
li the Sort he has imported only paid Duty ad valorem 
| before the additional Book of Rates; and no Doubt but 
ſuch Evidence would have been very material for him, 
but his Witneſſes have totally failed * and do not 
muy a ſingle Inſtance of it. 


Mr. Fohn Kirkpatrick, Mr. Abraham Kirkpatrick, 
and Mr. Jeſab Chitty, have heard, and believe, and 
Mr. Samuel Stanfield fays, that he has Reaſon to be- 
lieve, that Lexia or Frail Raiſins paid Duty ad va- 
lorem till the additional Book of Rates, but none of 
them ſay, that they ever ou that ä them- 
ſelves. 


But Mr. Cbitty has proved, by ſeveral Merchants, 
that Denia, Aabia, Alicant, and Altea Raiſins, are 
cured in the ſame Manner as Lexia, and by the ſame 
Merchants; and by Mr. Alderman Marſhall, and other 
Grocers, that they are of the ſame Kind, Nature, Size, 
Goodneſs, and Value; and by ſome of them, that they 
are of better Value, and that they give a better Price 


than Lexia Raiſins. 


And 
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And from the Expreſſion of Great Raiſins in the 


ll Book of Rates, and from this Proof, the Defen- 


dant's Counſel have drawn ſeveral Arguments in his 
Favour, which it will be proper to conſider. 


| And it is objected by them, that curing Raiſins in 
a Lye will not denominate them Great Raiſins, be- 
cauſe, at that Rate, Denia, Alicant, and all other 
Raiſins cured in a Lye, would be Great Raiſins; ſo 
that this Argument would prove too much; and an 
Argument that proves too much is ſubverſive of itſelf, 
and proves nothing. 


It was admitted by the King's Counſel, that curing 
Raiſins in a Lye would not denominate them Great 
Raiſins; and the only Reaſon for proving that the 
Raiſins in Queſtion were cured in a Lye, was to ſhew, 
that there were only two Sorts of Raiſins imported 
from Malaga, the one cured in the Sun, and the 
other in a Lye, and that thoſe cured in a Lye had been 
always eſteemed Great Raiſins by the Merchants and 
at the Cuſtom Houſe, and had paid Duty accordingly ; 
ſo that the general Expreſſion of Great Raiſins was 
reſtrained to Raiſins cured in a Lye, and imported 
from Malaga, and was not applicable to any other 
Sort of Raiſins. 


And that Uſage will properly explain the Words in 
the Book of Rates is laid down by Lord Yaughan, 
in the Caſe of Sheppard and Goſnold, Vaughan 169. 
Where the penning of a Statute is dubious, long Uſage 
is a juſt Medium to expound it by; for Jus et Norma 

| loquendi 


— * 
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loguendi is governed by Uſage, and the Meaning of 
Things ſpoken or written muſt be, as it hath con- 
ſtantly been received to be, by common Acceptation. 


It is then objected, that the Deſcription of Great 
Raiſins in the old Book of Rates was general, and ex- 
preſſive only of the Size or Largeneſs of the Fruit, 
without Limitation of any Kingdom, Country, or Place 
from which it was imported. 


I anfwer, that Uſage ſufficiently applies the Deſcrip- 
tion to Raiſins cured in a Lye, and imported from 
Malaga, and excludes all other Raiſins. 


But it is then faid, that the Raiſins in Queſtion are 
proved to be of the ſame Kind, Nature, Size, Good- 
neſs, and Value, as Denia, Xabria, Alicaut, and Altea 
Raiſins, or rather of leſſer Value than thoſe Raiſins 
which pay the lower Duty, and that, therefore, Uſage 
ought not to be received to give them the Denomina- 
tion of Great Raiſins, and to ſubject them to a higher 
Duty, contrary to the Letter and Meaning of the old 
Book of Rates; and to enforce this Objection, the De- 
fendant's Counſel have cited the very next Paſſage in 
Lord Yaughan to that which I have mentioned: The 
Paſſage is this. DT. 


But if Uſage hath been againſt the obvious Mean- 
ing of an Act of Parliament, by the vulgar and com- 
mon Acceptation of the Words, then it is rather an 
Oppreſſion of thoſe concerned, than an Expoſition 
of the Act, eſpecially as the Uſage may be circum- 
ſtanced. F $0 


. . agree 
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T agree to this Rule, but think the preſent Caſe 
diſtinguiſhable out of it, becauſe the old Book of 
Rates having mentioned Great Raiſins, we muft ſup- 
poſe that there were Raiſins then known and called 
by that Name in England; and though the Reaſon of 
their having that Denomination does not appear at this 
Diſtance of Time, yet we are to conſtrue the old Book 
of Rates according to the State of Things at the Time 
of making it, and not according to any Diminution 
which theſe Raiſins have ſince undergone in Size or 
Value: And Uſage having applied the Expreſſion of 
Great Raiſins to Raiſins not cured in the Sun, and im- 
ported from Malaga, ought to be received as not con- 
trary to the Meaning, though it may now ſeem to be 
contrary to the Letter of the old Book of Rates, eſpe- 
cially, ſince if we do not apply theſe Words to this 
Sort of Raiſins, they muſt be rejected, not being appli- 
cable to any other Sort of Raiſins. 


And the new Book of Rates will afford no Argument 
for the Defendant ; for if the Parliament had thereby 
intended to have reduced the Duty upon theſe Raiſins, 
they would have expreſsly mentioned Malaga, as well 
as Alicant, Denia, and other Raiſins. 


But it is then inſiſted upon by the Defendant's 
Counſel, that the Parliament intended to raiſe a Tax 
upon Great Raiſins, whereas if the Raiſins imported 
by Mr. Chizty were to be rated as Great Raiſins, they 
could not be imported without Loſs, and ſuch a Con- 
ſtruction would amount to a Prohibition. 


N | It 


— —— — — 
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It is plain, Raiſins of this Sort were imported for 
many Vears, and the higher Duty paid; but the Value 
of Things varies, and the Value of Raiſius of this Sort 
is diminiſhed, which may be a very good Reaſon for 
the Interpoſition of the Legiſlature; for that Power 
only which laid the Duty can take it off, but we can- 
not do it by our Judgment. 


But it is ſaid by Mr. John Kirkpatrick, in his Depo- 
ſition, that no Raiſins were efteemed Great Raiſins 
in Spain but Raiſins of the Sun; but it is plain that 
Raiſins of the Sun could not be meant as Great 
Raiſins in the Book of Rates, becauſe they are parti- 
cularly rated. 


It is alſo proved by ſeveral Merchants and Grocers, 
that Red Smyrna and Belvadera Raiſins are larger than 
Lexia Raiſins, and that Lexia Raiſins, in their Judg- 
ment, are not Great Raiſins. 


As to Red Smyrna and Belvadera Raiſins, they paid 
(except in one Inſtance which I ſhall mention preſently) 
ad valorem before the making of the additional Book 
of Rates, and are ſince particularly rated, and there- 
fore this Evidence will not ſhew them to be the Great 
Raifins intended by the old Book of Rates; and as to 
the negative Evidence, that the Raiſins in Queſtion 
are not Great Raiſins, it is only Matter of Opinion, 
and not founded in Fact; for none of theſe Gentlemen 


ever actually paid the Duty ad valorem for theſe Rai- 
fins before the making of the additional Book of Rates, 


and therefore their Evidence is greatly over- balanced 


by 
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Pe the Evidence for the Crown, which ſhews, that 
Raiſins of this Sort were, both by the Merchants, and 
at the Cuſtom Houſe, eſteemed Great Raiſins, and 
paid Duty accordingly. 


The reft of the Evidence offered by Mr. Chitty, ei- 
ther relates to Miſtakes at the Cuflum Houſe in rating 
the Duty for Raiſins to the Prejudice of the Merchant, 


or in the Commiſſioners of the Cuſtoms accepting of 


the lower Duty tor this Sort of Raiſins, 

| George Farrel proves an Inftance in 1707, where 
his Maſter, Mr. Richard Freeman, paid the Duty for 
Belvadera Raiſins as Great Raiſins. 


John Bromer proves an Inſtance where Mr. Holbion 


Merit paid the great Duty for Denia and Alicant 


Raiſins. 


Gobert Sikes proves, that in 1728, he entered 
Lexia Raiſins as Malaga, and paid the Duty for them 
as Great Raiſins; and that about two Years after 
Part was returned, which he believes to be the Diffe- 
rence : And John Fowler, Clerk of the Certificates, 
proves it to be the Difference. 


Samuel Hinton proves, that in 1729, Mr. Dela- 


Fontain, and another n paid the lower Duty 


for Lexia Raiſins. 


Two of theſe Inſtances are modern and pendente 
Lite; and Sikes's was after the making of the addi- 
tional Book of Rates, and is accounted for by the 
Promiſe 


. ne 
— 


—— — * 
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Promiſe of the Commiſſioners of the Cuſtoms to put 
him upon the ſame Footing with Mr. Chitzy, till the 
Diſpute between the Crown and Mr. Chitty ſhould be 
determined ; but the Miſtake, or the Acquieſcence of 


the Commiſſioners, or their Officers, could not bar 


or prejudice the Right of the Crown. Sheffield and 


Ratcliffe, Hob. 347. and Lord Viſcount Dunbar's 
Caſe, Cro. Car. 349. 


I now proceed to the Conſideration of the Hardſhip 
of the Defendant's Caſe, who will be a great Sufferer 
if he is to be charged with the higher Duty, becauſe 


he has ſold his Raiſins at a Price which he 1 not 
afford them at if liable to that Duty. | 


This Hardſhip Mr. Chitty has brought upon himſelf 
by an Experiment which Mr. Merry cautioned him 
againſt ; but if it had ſucceeded, would have been a 
very profitable one to Mr. Chitiy, and if it miſcarries, 
he muſt be content to ſuſtain the Loſs. Qui ſentit 
commodum, ſentire debet et onus. 


The laſt ObjeQion is, that no Sample is produced 
from 1719 to 1738, and therefore Mr. Chizty (if liable 
to the higher Duty at all) can only be charged with it 
for thoſe Raiſins of which Samples are produced, for 
otherwiſe it cannot appear what Sort of Raiſins paid 
the higher Duty. | 


It fully appears by the Admiſſion in the Anſwer, 


that all the Raiſins which the Defendant imported 
were imported from Marabella or Eftapona, and theſe 


Places being within the Juriſdiction of Malaga, ſuffi- 
ciently aſcertain the Duty to be paid for them. 


4 | | We 
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We have conſidered the Words of the old and the 
additional Books of Rates, and the Evidence read on 
both Sides, with all the Care and Attention we can, 
and, upon the Whole, are unanimouſly of Opinion, 
that the Defendant ought to account; and on the ſaid 
30th of Abril, 1744, decreed him to account before 
the Deputy Remembrancer for the Duty of o. and 
2 d. 2 for every 11 2 46. of Raiſins, imported by him 
du the Time in the Information mentioned, from 
Marabella and Efapona, not being Raiſins of the Sun; 
and he was to have an Allowance of the Duties already 
paid by him, and all other juſt Allowances, with the 
other uſual Directions. 


The Defendant, near three Years after the pronoun- 
cing of the Decree, preſented his Petition of Appeal 
from it to the Houſe of Lords, but their Lordſhips, 
after a full Hearing of Counſel on both Sides, affirmed 
the Decree on Tyeſday the 24th Day of November, in 


the 21ſt Year of the Reign of King George the Second, 


1747. 


0 | Hilary 


Hilary Term, 


18 Geo. 2. 1744. 


The King againſt Robert Muſters. 


Where a P's ACI Musters entered into three Bonds to 


Defendant . 5 
pleads a Ti- the King with Thomas Scott (who was Huſband of 


= the Duty of four and an half per Cent. paid in Specie 


At- 
Od in the Plantations,) in the Penalty of one thouſand 


neral will Pounds each, conditioned that Thomas Scott ſhould 


not reply or 
demur in a behave himſelf well in his Office, which is to land 


reaſonable 


Time, the the Goods (tor the Charges whereof Money is uſually 


— impreſt to him) and to ſell them at a publick Auc- 


ment pe tion, and on Warrant from the Receiver General 


the Defen- who receives the Money) to deliver the Goods to the 
dant, unleſs 
Mr. Attor- Purchaſers. 
ney, upon 
being at- 

d, ill | 1 ©; a 
eicher ne, In Eafter Term 1742, Proceſs of Scire Facias iſ- 


either enter 


aNolle pro- ſued againſt the Defendant, as Adminiſtrator to Francis 


ſequi, or 


proceed. Mluſters, on theſe three Bonds; and in Trinity Term 
1742, the Defendant pleaded Conditions performed, 
to which the Attorney General neither replied nor 


demurred. 


The laſt Day of the Term, the Court, on Motion, 


ordered, that the Attorney General ſhould ſhew Cauſe 
at 


5 8 0 g 8 
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at the ſetting down of Cauſes, why he did not pro- 
ceed againſt the Defendant on the ſaid Scire Facias. 


Mr. Attorney General in ſhewing Cauſe ſaid, the 
King cannot be aon proſſed; but that the proper Me- 
thod was, to apply to the Attorney General, and if 
there was no Foundation to proceed, he would ſtay 
Proceedings, &c. 


On the other Side, Mr Smythe cited The King and 
Embry, the gth of February, 17 24, where, upon Em- 
bry's pleading a Title to Lands ſeized into the King's 
Hands for Want of an Heir, it was ordered that Judg- 
ment ſhould be entered to remove the King's Hands, 
and that Zobn Brooks, who had alſo pleaded a Title 
to the Premiſſes, ſhould ſhew Cauſe, why the faid 


Embry ſhould not be put into Poſſeſſion ; which was 


made abſolute on the 2 2d of the ſame Month of Fe- 
bruary. 


And Attorney General and May, 28th of Movem- 
ber, 1732, on Motion for the Defendant, Ordered, the 
Attorney General to ſhew Cauſe why Judgment ſhould 
not be entered on the Defendant's Plea. 


And The King and Davis, Fune 5, 1736, Attorney 
General ordered to ſhew Cauſe why he does not confeſs 
or reply to the Defendant's Plea. 


1 agree that the King cannot be 70 proſſad; but 
think the Court may give Judgment for the Defen- 
dant where he has pleaded, and the Attorney Ge- 
neral will not reply or demur, and proceed in a rea- 

EO ſonable 


Court, 


52 
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The Court 
will not or- 
der Lands 
ſeized under 
an Extent, 
to be ex- 
cepted out 
of an Ex- 
tent to iſſue 
on a ſubſe- 
quent Judg- 
ment. 


ſonable Time, otherwiſe it would be of bad Conſe- 
quence to the Subject, whoſe Witneſſes may die. But 
I think the Deiendant ſhould firſt apply to the At- 
torney General to proceed, which he hath not done 
here; if he had, and the Attorney General would 
not proceed, the Court may give Judgment for the 
Defendant, as if the Attorney General had confeſſed 
the Plea. | _— 


Clarke, Baron—The Court have done it; and did 
ſo in the Caſe of the Recognizances of the Sourh-Sea 
DireQors ; the Attorney General not proceeding, nor 
caring to conſent, being a Matter of a publick Na- 
ture. It the Court could not do it, there have been 
Times when ſuch a Power of keeping the Suit hang- 
ing over the Defendant, might have been made an ill 
Uſe of. e 


Court Let Mr. Attorney be attended, and the like 
Order on two other Writs of Scire Facias againſt the 


Defendant. 


The King againſt Jones. 


N Extent iſſued againſt him, and Lands upon 

N an Inquiſition were ſeized into the King's Hands, 

and then another Creditor obtains Judgment upon a 
Scire Facias. 


Mr. Bootle moved, that the Lands ſeiſed upon the 
Extent, might be excepted out of the Extent, to iſſue 
upon the ſubſequent Judgment, in order to prevent 
the Vexation of ſeveral Zevar:!'s, and produced a Pre- 

3 | cedent 
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— 


cedent of an Extent alira Terras antea — pro 


| Debito præclicko. 


Mr. Attorney General, contra If the Proſecutor of 
the Extent has a Right to retain the Poſſeſſion of the 
Lands ſeized upon it, he cannot be evicted until Sa- 
tisfaction; but if the Judgment upon the Scire Facias 
is for a prior Debt, the Creditor by that Judgment 
ought not to be reſtrained from ſuing out an Extent 
againſt all the Lands of the Debtor, in order to obtain 
a Preference to the Extent already iſſued, or any Ad- 


vantage ſubject to it; as by Law he may be intitled to 


one or the other. 


The Court, in the preſent State of the Caſe, cannot 
determine, whether the Lands ſeized on the Extent 
already iſſued, are liable to be ſeized on another Extent, 


OT not. 


And, for theſe Reaſons, the Motil was denied by 
the whole Court. 


P ' Eaſter 
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The King againſt William Collins and 
others. 


Eſtreats N Eſtreat was made from the Quarter Seſſions 
ought not 


e ee A in the Words following — Eaft Riding of the 
on Proof by County of York : Of William Cofſins, of Brompton, in 


Witneſſes 
of Miſbeba- the County of York, Gentleman, becauſe he has not 


viour Com- a 
mitted out been of good Behaviour ever ſince the laſt Gene- 


of Court, ral Quarter Seſſions of the Peace held for the ſaid 


but it ought - 

roappear Riding, the fourth Day of October laſt, before Fames 
Cut, yet Gee, Eſquire, Sir Joſeph Pennington, and other Juſti- 
tion of the ces of our ſaid Sovereign Lord the King, aſſigned to 


— 4 keep the Peace in the ſaid Riding, and alſo aſſigned 


zance is 
broken. to hear and determine divers Felonies, Treſpaſies and 


other Miſdeeds committed in the ſaid Riding, and 
whereby the {aid William Cofſins undertook to appear 
here this Day, and in the mean Time to be of the 
good Behaviour : And it being proved here this Day, 
in open Court, upon the Oath of two Witneſſes, that 
fince the laſt General Quarter Seſſions of the Peace 
held for the ſaid Riding, that the ſaid William Coins 
had been guilty of Miſbehaviour, 100 J. 


Of 
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Of Richard Caſs, of Sandon, in the ſaid County of 


2 ork, Yeoman, one of the Pledges of the ſaid William 


Cofſins, becauſe the faid William Coffins did not per- 
form the Condition of the ſaid Recognizance as 


50/. 


above. 


Of Richard Bewick, of, &c. audtbe of the Pledges, 


He. 501. 


Mr. Perrott moved to diſcharge this Eſtreat, as ille- 
gally made, upon Proof by two Witneſſes, that C,. ins 
had miſbehaved ; and inſiſted, that the Seſſions, in a 
fummary Way, could not try the Fact of Miſbehaviour 
committed out of Court; but the Recognizance ought 
to have been removed into this Court, and a Scire 


Facias ſued out, and a Breach aſſigned, which Caſſins 


and his Pledges might controvert by pleading to the 


Scire Facias; and he cited 4 Int. 180, 181. Cre. 
Car. 4.58. The King againſt Hayward and others ; and 
i Roll. Abr. goo, 


But he ſaid, that if a Recognizance is given for 
Appearance at the Aſſizes or Seſſions, and the Party, 


upon being called, docs not appear, the Recognizance 


ought to be eſtreated; becaule it appears by the Acts 
of the Court, that the Condition is broken. 


And he mentioned the laſt Paragraph in the Sta- 


tute of 3 Hen 7. c. 1. That Juſtices of the Peace 
ſhall certify every Recognizance to the next Seſſions, 


and if the — makes Default it is to be recorded, 


and 


< 
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and the Recognizance to be certified into Chancery, 
the King's Bench, or Exchequer, 


Mr. Boothe, contra, cited Lane 55. to ſhew, that 
Coffins and his Pledges might diſcharge themſelves by 
pleading to the Eſtreat, if he had not been guilty 


of a Breach of the Peace or Miſbehaviour, and that 


therefore they are not hurt. 


But the Court held the preſent Application by 


Motion to be proper, and that Caſſins and his Pledges 


had no Occaſion to plead to the Eſtreat; and ac- 
cordingly diſcharged the Eſtreat as illegally made, 
but without Prejudice to any further Proſecution 


which by Law might be upon the Recognizance. 


. 
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19 Geo. 2. 1745. 
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” Attorney General againſt ſohn Lade, who 
7 
4 prays Liberty to enter his Claim. 


EC} Middleſex. D E it remembered, That Sir Dudley 22 
1 | | * * p 2 tion 
Þ EET Ryder, Knight, his Majeſty's At- of Scizure 
Of ſeveral Parcels | / of Britiſh 
of Gold and Sil- torney General, who proſecuteth for his 2d Pn 


, O l '{ I d b . 0 . o « : 
nn 7 fad Majeſty, being preſent here in C9in3,there 


John Slater as for- 3s no Occa- 


:feited, and reco- | Jy . | 
Re the Ute Court the twenty-third Day of January Gon — 8 


of his Majeſty. in this Term, in his proper Perſon doth, praiſement, 
on the Behalf of his ſaid Majeſty, inform this Court, 1 
That John Slater, an Officer of his Majeſty's Cuſtoms, 8 
between the firſt Day of February laſt paſt, and the ſaid miy be for 
Day of the exhibiting of this Information, at Ratcliſf themſelves, 
in the County of Mrddle/ex, within the Port of London, 

did ſeize to the Uſe of his ſaid Majeſty, as forfeited, 

ſeveral Pieces of Gold and Silver Coin of this Realm 

of Great Britain, (that is to ſay), two hundred and 
ninety-four Pieces of Gold Coin called Guineas, 
ninety-two Pieces of Gold Coin called Half Guineas, 

and ſeveral Pieces of Silver Coin of the Value of one 


hundred and thirty-five Pounds eleven Shillings ; and 
WW alſo 


———— —383aeẽ 
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alſo ſeveral Pieces of F 1 Gold Coin, (chat is to ſay), 
thirty- four Pieces of Gold Coin called Moidores, fix 
Pieces of Gold Coin called Half Moidores, four Pieces 
of Gold Coin called Quarter Moidores, three Pieces 
of Gold Coin each of the Value of three Pounds 
twelve Shillings, thirteen Pieces of Gold Coin each of 
the Value of one Pound ſixteen Shillings, three Pieces 


of Gold Coin each of the Value of eighteen Shillings, 


and four Pieces of Gold Coin each of the Value of 
nine Shillings, of the Goods and Chattels of Perſons 
to the ſaid Attorney General unknown ; for that the 
ſaid ſeveral Pieces of Gold and Silver Coin of this 
Realm, and alſo the ſaid ſeveral Pieces of F oreign Gold 
Coin, within the Time aforeſaid, at Narcliſt aforeſaid, 


in the ſaid County of Middleſex, within the Port of 


London aforeſaid, . were found by him the faid Jh 
Slater, in the keeping of a certain Perſon or certain 
Perſons unknown, that was or were paſling out of the 


ſaid Port, and alſo out of Great Britain, into Parts 


beyond the Seas, being over and above the reaſonable 
Expences of the ſaid Perſon or Perſons, without the 
ſpecial Licence of his ſaid Majeſty for that Purpoſe had, 
and without any Entry made of the ſaid Foreign Coin, 
or any Part thereof, in the Cuſtom-Houſe of the ſaid 
Port, contrary to the Form of the Statutes in that 
Behalf made and provided; by Reaſon whereof the 
ſaid ſeveral Pieces of Gold and Silver Coin of this 


Realm, and alſo the ſaid ſeveral Pieces of Foreign 


Gold Coin, became forfeited: Wherefore his Majeſty's 
ſaid Attorney General, for his ſaid Majeſty, prayeth 
the Judgment of the Court in the Premiſſes, and that 
the ſaid ſeveral Pieces of Gold and Silver Coin of 
this Realm, and alſo the ſaid ſeveral Pieces of Foreign 


Gold Coin, may for the Reaſons aforeſaid remain 
forfeited, 
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forſeited, according to the Form of the ſaid Statutes. 
Whereupon Proclamation being made for his ſaid Ma- 
jeſty, as the Cuſtom is, that if any one would inform 


the Court here, why the faid ſeveral Pieces of 


Gold and Silver Coin of this Realm, and alſo the ſaid 
ſeveral Pieces of Foreign Gold Coin, ſhould not, for 


the Reaſons aforeſaid, remain forfeited, he might 


come, and he ſhould be heard; and no one appearing 
to do this, It is adjudged by the Barons here, that the 


ſaid ſeveral Pieces of Gold and Silver Coin of this 


Realm, and alſo the ſaid ſeveral Pieces of Foreign Gold 
Coin, do, for the Reaſons aforeſaid, remain forfeited ; 
and that the ſaid ohn Slater be charged towards his 
ſaid Majeſty with the ſaid ſeveral Pieces of Gold and 
Silver Coin of this Realm, and alſo with the ſaid ſe- 
veral Pieces of Foreign Gold Coin, and ſha!l ſatisfy his 
ſaid Majeſty thereof, by Pretext of the faid Statutes, 
and of other the Premiſſes. 


The Information and Judgment are founded on 
the 5 Mb. 2. Kat. 1. c. 2 SA 4.6 
which prohibit the Exportation of Coin generally, 
without Licence; and on 15 Cha. 2. c. 7. /. 11. 
which allows the Ex portation of Foreign Coin, upon 


Entry. 


Mr. Starbie, at the Sittings after the Term, moved 
to ſet aſide the Judgment tor the Condemnation of 
the ſeveral Pieces of Britiſh and Foreign Coin before 
mentioned ; and objected to it as irregular. 


Firſt, Becauſe no Writ of A ppraiſement has been 


ſued out. 
1 | Secondly, 
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Secondly, Becauſe there is no ſecond Proclamation, 


to ſhew Cauſe why theſe Coins ſhould not remain for- 


feited ; and for a Bidder to come in, and bid more 


than the appraiſed Value. 


Thirdly, That the Judgment ſhould have been for 


the Value, and not for the Coins themſelves. 


Fourthly, But EN" the Judgment regular, yet 
that Mr. Lade ought, by the Diſcretion of the Court, 
to be let in to claim and try the Merits, and not be 


concluded by this Judgment. 


Mr. Attorney General, and others, inſiſted on the 
Regularity of the Judgment ; and that Mr. Lade, on 
the particular Circumftances of this Caſe, ons ar not 
to be admitted to claim. 


The Court ordered Precedents to be ſearched, and 


delivered to them. 


ADIOURNED. 


Eaſter Term, 19 Geo. 2. 1746: 


I delivered the Opinion of the Court on the gth 
Day of May, in this Term; and obſerved, That 
in order to ſettle theſe ſeveral Points, Search had been 
made into the Original of Writs of Appraiſement and 


Proclamations in this Court, purſuant to our Order, 


by the Clerks in Court on each Side, and that they 
had delivered to us Copies of all Precedents they could 
find upon the moſt diligent Search. 


The 


RES 
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The firſt Queſtion is, Whether it was neceſſary to 
ſue out a Writ of Appraiſement in this Caſe? 


There were few Seizures till about the 24th of 
Ed. 3. when Ads paſſed concerning the Duty on 
Wool and Woolfels, and afterwards upon the Woollen 
Manufacture. 


The firſt Writ of Appraiſement of Goods ſeized, that 
can be found, is Hilary, 4 Hen. 5. Roll. 13. by which 
the Commiſſioners were directed, firſt to make Pro- 
clamation for any Claimer to appear in this Court at 
the Return of the Writ of Appraiſement, and to make 
his Claim here. 


The firſt Inſtance of a Proclamation in Court, that 
can be found, is Michaelmas, 13 Hen. 6. Roll. 4. and 
many Condemnations appear in the old Records upon 
a ſingle Proclamation. 


Ihe firſt Inſtance of a ſecond Proclamation for a 
Bidding, is Michaelmas, 18 Ed. 4. Roll. x5. a Scizure 
of a Parcel of Gold Tiſſue, and the Goods are ap- 
praiſed in Court by two Merchants of London; and 
the ſecond Proclamation is, if any one will give more 
for the Goods than they were appraiſed at, c. A 
Bidder comes in, the Goods are ſold, and he is charg- 
ed with the Price. 


Upon Conſideration of theſe, and many other ancient 
Records, as well as of the Caſe which 1 ſhall preſently 
mention, I apprehend, that the Method of Appraiſing 
| -- and 
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after Tom, 19 Geo. 2. 758 


of the King for the Price bidden, it the King does 


* 


and Selling was rene and eſtabliſhed, when it came 
to be experienced, that it was very troubleſome to 
the Crown and its Officers to have Judgment for the 
Goods themſelves, of which they could not make 
the ſame Advantage as Merchants and Tradeſmen 
could ; and for this Reaſon it has been the general 
Uſe ever fince the Invention of it, to have a Writ of 
Appraiſement, and a ſecond Proclamation ; as being 
more beneficial to the Crown and Officers than having 
the Goods in Specie; but ſtill where the Forfeiture of 
the Coins or Goods is given to the Crown only, or to 
the Crown and Informer, they may have the ponies 
Coins or Goods, at their Election. 


Ruſſell's Cale, Michazlmas, 1684, from an authen- 
tick Manuſcript of an eminent Practiſer, who was 
Counſel in the Cauſe. 


This Caſe was upon a Bidding above the appraiſed 
Value of the Goods, ſeized as prohibited and uncuſ- 
tomed ; and upon Preclamation, that if any would 
give more, &c. Ruſſell offered to give more, (to wit) 
ſuch a Sum; and upon Debate of the Caſe, theſe 
Things were reſolved by the Court, and aſſented to 


by Sawyer, Attorney General, who was Counſel againſt Y 


Ruſſell 


Firſt, That ſuch Bidding is the ancient Practice, 
and may be greatly Adrintugeous to the King, to 
prevent under Appraiſements. 


Secondly, That ſuch Bidder ſhall have the Moiety 
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not ele& to have his Moiety in Specie, which it was 


allowed he might do, and the Bidding does not alter 


the Right and Election of the King ; and when the 
Bidder has the Moiety of the King only, the Judg- 
ment is, that the Bidder ſhould be charged to the King, 
for ſo much for the King's Moiety, and that the In- 
former ſhould retain the other Moiety, according to the 
Form of the Statute ; and this is according to a Pre- 
cedent, Eafter, 4 Hen. 8. Roll. . in the King's Re- 
membrancer's Office, and if the King chooſes to have 
his Moiety in Specie, there is no need of a ſecond Pro- 
clamation: And in that Caſe other Points were deter- 
mined, not material to the preſent Purpoſe. 


Friday the 28th of October, 10 W. 3, 1698. Upon 


the Motion of Mr. Attorney General for the King; To 
prevent Abuſes relating to the Importation of French 


Goods, Mr. Attorney General, on the Behalf of his 
Majeſty, doth elect, that his Majeſty's Moiety of all 
French Goods, and of all Wines ſeized as forfeited, 
ſhall be taken for his Majeſty's Uſe in Kind; which is 
1 by the Court to be obſerved cen 


I will make ſome Obſervations on the ſecond Reſo- 
Jution in Ruſſell's Caſe, that the King has a Right to 


take his own Moiety in Specie, if he pleaſes; but nei- 


ther the Caſe nor Rule of 1698, go ſo ſar as to point 
out when, or in what Manner, the King's Pleaſure is 
to be ſignified; though at the End of that Reſolution, 
it is Ald, Gar it the King chooſes to have his Moiety 
in Specie, there is no Need of a Proclamation ; that is, 
(as I underſtand it), a ſecond Proclamation ; from 
which I think it a natural Inference, that the King's 
1 Pleaſure, 
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Pleaſure ſhall ſome how or other be made known; and 
as Mr. Attorney General is by his Office intruſted 


to carry on theſe Proſecutions, I think it a ſufficient 
Notification of the King's Pleaſure, that Mr Attorney 
has taken this particular Method of proſecuting for 
the Condemnation of the Coins themſelves. 


If this be ſo, what Occaſion can there be, in the 


preſent Caſe, where the King is intitled to all the 
Coins, both Britiſb and Foreign, in Specie, for a Writ 
of Appraiſement? For the Uſe of the Writ is not to 
aſcertain the ſeveral Coins, they are already deſcribed 
in the Inſormation: Or what Occaſion can there be 


for a Valuation of the Foreign Coins, when the King 


is determined to take the Foreign Coins in Specie, let 


them be of what Value they may, and only deſires 
a Judgment for the Condemnation of them? 


It is certain, and Mr. Lade's Counſel agree it, that 


there is no Occaſion for a Writ of Appraiſement 


where the Seizure is of current Coins of the King- 
dom: But they inſiſt, that as this Information is for 
Foreign as well as Britiſßʒ Coins, that there ought to 
have been a Writ of Appraiſement, at leaſt for the 
Foreign Coins; becauſe, according to Cro Eliz. 5 36. 
Yelo. 80. 1 Jo. 69. Palmer 407. 5 Mod. 7. Moore 
775. Courts of Juſtice can no more take judicial No- 
tice of the Value of Foreign Coins not made Current 
by Proclamation, than they can of the Value of Bul- 
lion, or any Goods or Merchandize. And yet the 
Value of the Pieces of Coin in this Information are as 
well known {provided they have not been filed, or 


otherwiſe diminiſhed by ill Practice) among Merchants, 
Traders, 


8708 
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Traders and others, and paſs at as certain a ſtated Value 
as Guineas do, except at the Exchequer and the Bank 
they do not ordinarily receive them; and I believe, 

ſome Bankers when they receive them, give Notes to 

pay in the ſame Coins. 


This brings me to the Precedents ; and here are five 
where Forcign Coins are condemned in this Manner, 
and ſeven where there were Writs of Appraiſement. 


But it was obſerved by Mr. Lade's Counſel, upon 
the Precedents produced for the Crown, that one of 
them was for French Crowns and Spaniſb Ryals, ano- 
ther of them for Dollars, and the other three for Fo- 


reign Coins generally. 


And as to French Crowns, Spaniſh Ryals, and Dol- 
lars, that they were made current by Proclamation, 
and therefore no Authorities againſt them ; and they 
cited Wade's Caſe, 5 Rep. 114. a. b. where it is ſaid, 


that Spaniſb Shillings and double Piſtoles were made 


current by Proclamation, as were French Crowns. 


But I cannot find that Spαui] Ryals and Dollars 
were made current by Proclamation, and I rather in- 
cline to think they were not, becauſe in the firſt Pre- 


cedent produced on Behalf of Mr. Lade, Mich. 1 2 


Cha. 2. the Seizure was for Dollars, and a Writ of 
Appraiſement to Value them, which there would be 
no Occaſion for if current; and if not current, theſe 
two Precedents for the Crown are not anſwered. 
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The other three Precedents are for Foreign Coins 
generally; and Mr. Lade's Counſel infiſt, that the 
Court muſt intend theſe to be Foreign Coins current, 
becauſe according to the Rule in Metcalf's Caſe, 11 


Rep. 38. 6. where a Thing is indefinitely mentioned 


in a Record, the principal Thing and moſt worthy 
ſhall be intended ; and therefore it ſhall be intended 


Foreign Coins current, as that is more worthy than 


Foreign Coins not current, but this would be to pro- 


ceed upon a very uncertain Conjecture, when it is well 
known that there are more Foreign Coins not current, 
than there are F oreign Coins made current by Pro- 
clamation. | 


But if Ruſſel's Caſe be Law, that the King (if he 


pleaſes) is intitled to the Coins in Specie, and it is 
confirmed by the Rule in 1698; my Reaſoning (I 
think) plainly ſhews, that there is no more Occaſion 
for a Writ of Appraiſement in this Caſe, becauſe ſome 


of the Coins are Foreign not made current, than if all 


of them had been Britiſb Coins. 


The ſecond Queſtion is, Whether there ought not 


to have been a ſecond Proclamation ; which is not only 
to ſhew Cauſe why the Coins ſhould not remain for- 
feited, but for a Bidder to come in and bid more ? 


The ſecond Proclamation depends upon the Writ of 
Appraiſement, and where there is no Writ of Appraiſe- 
ment, there can be no Occaſion for a ſecond Procla- 
mation ; becauſe it would be abſurd to aſk any Man 
DT OO whether 
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whether he would give more for Goods, without tel- 


ling him what was the preſent Value of them. There 
is no Inſtance of a ſecond Proclamation where no Writ 


of A ppraiſement was ſued out. 


The third Queſtion is, Whether Judgment ſhould 
have been for the Coins or the Value ? 


I think the Judgment 1s right for the ſpecifick 
Coins, as they are forfeited: And Mr. Attorney General 
has proceeded in this Manner for the Condemnation of 
them. | 


There are many Inſtances of Recoveries where 
Informers are charged with the Things themſelves, 
Nin. 7 Hen. 5. Roll. 2. Hi, 5 Ed. 4. Roll. 39. 
Mich. 13 Hen. 6. Roll. 4. and ſeveral others. 


So is the Precedent, Mich. 2 & 3 Ph. & M. Roll. 
15. Judgment for the Forfeiture of Coins, and the 
Officer to be charged to the King and Queen for a 
Moiety. 


Eafter, 15 Cha. 1. Roll. 9. The like ſudgment. 
Mich. 2 Geo. 1. Roll, 55. 


The Precedents for Mr. Lade were of Writs of 
Appraiſement ; that the ſpecifick Coins remain for- 
feited, and that the Officer be charged with one 
Moiety, or the Value, or with a Moiety of the Price 


- or Value, to the Crown, 


But 
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But there ſeems to be a Difference between a Pro- 
ceeding upon the Acts of Rich. 2. and Hen. 4. where 
the Coins are forfeited to the Crown; and upon the 
Act of Tonnage and Poundage, 12 Cha. 2. c. 4. /. 3. 
which ſays, the Goods ſhall be forfeited to the King, 
one Moiety of the Rate thereof to the King, the other 
to him who ſhall ſeize and ſue for the ſame: Here a 
Moiety of the Rate ſeems to import a Moiety of the 


Value, and on this Act a Writ of Appraiſement ſeems 


to me to be proper; but this Clauſe only relates to 


Wines, Goods, or other Merchandize, and not to 


Coins. 


And beſides, this can only be a Queſtion between 
the Crown and Officer, and Mr. Lade has no Pre- 


tence to make the Objection. 


The Precedents produced for Mr. Lade do not im- 
peach thoſe produced for the Crown, but all of them 
are reconcileable according to the Reſolution in R 


el s Caſe, that the King, upon Seizures where he 


is intitled to the Goods ſeized, may take them in 
Specie if he pleaſes, or have them appraiſed and 
ſold, and take the Value inſtead of the Goods them- 


ſelves; and therefore I agree to that Reſolution. 


The laſt Queſtion is, ſuppoſing the Judgment re- 
gular, Whether Mr. Lade ought not, by the Diſ- 
cretion of the Court, to be let in to claim and try 
the Merits, and not be concluded by the Judgment ? 


4 Lord 
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Lord Hale, in a Treatiſe of Ports and Port Duties, 
and of the Cuſtoms, (not printed), lays it down as 


clear Law, that the King may inform upon a Deve- 


nerunt in what Court he pleaſes ; but there cannot be 


an Information upon a Seizure to condemn Goods by 


Proclamation, but only in the Court of Exchequer; 


and the Reaſon is, becauſe upon all ſuch Seizures 


every Perſon concerned may have and know a certain 
Place to reſort unto for his Remedy in this Kind. 


I obſerve, that Mr. Lade has not ventured to ſwear 
that he did not know it to be neceſſary to enter a 
Claim in this Court, and yet, by the Seizure, he had 
Notice to do ſome Act to preſerve his Property; and 


it is generally known to Traders and Maſters of Veſſels, 


that they are to reſort to this Court for Redreſs upon 
ſuch Occaſions, and there was a Proclamation in open 
Court for any one to come in and claim ; but ſuppoſing 
him to be ignorant that a Claim was neceſſary, his 
Ignorance will by no Means excuſe his Omiſſion to 
make it, becauſe it was groſs Negligence not to inform 
himſelf that it was neceſſary, fince ſuch Information 
might eaſily have been had. 


In Prichard and Boyle, 27 Mov. 1695, a Claimer 
was admitted to enter his Claim after a Recovery; 
and I preſume, that it was a regular Recovery, becauſe 
the Court put Terms on the Claimer; to plead to Iſſue 
forthwith, to take ſhort Notice of Trial, to bring no 
writ of Error, and in Caſe of a Verdict for the King, 
the Judgment to ſtand as a Security; otherwiſe the 
Recovery was not to be vacated. 
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This Caſe, at firſt View, ſeems to be a ſtrong Au- 
thority for Mr. Lade; but here, as the Officer has paid 


the Money into the Exchequer, he cannot get it back 


if Mr. Lade ſhould prevail againſt him: Indeed, if he 


Upon a Sei- 
Zure of pe- 
riſnable 
Goods, the 
Court has a 
diſcretion- 
ary Power to 
order a Sale, 
without the 
Conſent of 
the Claimer; 
but cannot 
order the 
Goods to be 
ſold after 
Judgment, 
pending a 
Writ of 
Error, 


had been irregular in his Proceedings, he would have 


paid at his Peril; but as he is regular, and has done 


his Duty, I do not think it reaſonable to expoſe him 
to the Danger of having this Money recovered from 


him by Mr. Lade; for if he ſhould prevail, in 
that Caſe the Officer muſt unavoidably bear the , 
and be remedileſs. 


The whole Court held the 33 to be . 
and that it ought not to be ſet aſide, but to ſtand, as 
this Caſe is particularly circumſtanced. 


Robert F oſter, who, &c. againſt Joſeph 
Cockburn, claiming the Property of a 
Ship, and a Parcel of Spaniſh Wines 
and Raiſins ſeized by the Plaintiff, 


R. Attorney General moved, on the Behalf of 


his Majeſty and the Plantiff, the laſt Term, 
that the Goods in Queſtion might be publickly fold 
by the Commiſhoners of the Cuſtoms, for the moſt 
Money that could be got for them; and that the Money 
ariſing by the Sale might be depoſited in the Hands 
of the eser, at the Cuſtom-Houſe in the 


Port of London, ſubject to the further Order of 


the Court. 


He 
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He ſtated the Caſe to the following Effect: That 


theſe Goods were ſeized in July 1744, and depoſited 


in a Warehouſe at Rocheſter; that the Wines had 
received conſiderable Damage, both in Quantity and 
Quality; that the Raiſins were greatly decayed and 
periſhed, and, unleſs ſold, they would in a few Months 
Time become of little or no Value; that the Plaintiff 
had laid out for the Warehouſe, Cooperage of the 
Wines, and other Expences about the Goods, above 
Two Hundred Pounds; and if the Goods remained 
in the Warehouſe till Zyinity Term next, he muſt 
neceſſarily be at the further Expence of Thirty Pounds 


and upwards ; that he had obtained Judgment upon 
Demurrer to the Defendant's Plea, but that the Defen- 


dant had brought a Writ of Error. 


And upon reading the Plaintiff's s and two other 
Affidavits, and hearing Mr. Solicitor General on the 
ſame Side, and Mr. Srarkie for the Defendant, the 
Court made an Order on the Defendant, to ſhew Cauſe 
according to the Motion ; and on the 24th of February 
Mr. Starkie ſhewed aut and made ſeveral Objec- 
tions; and Mr. Attorney was heard in Reply: And 
the Court took Time to conſider of what had been 


offered on both Sides till the gth of May in this Term, 


when I delivered the Opinion of the Court. 


The Queſtion is, Whether the Court can order 


periſhable Goods to be ſold, at the Inſtance of the 


Attorney General and the Plaintif, without the Con- 
{ent of the Claimer? 3 


And 
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And as to * Objection, that there was no Inſtance 
of ſuch an Order without Conſent; but that in Martin 
and Le Ferque, 17 July 1742, the Motion for the Sale 


ol the Brandy ſeized, and to have the Money brought 


into Court, ſubje& to further Order, was denied; it 
was obſerved, that there was no Affidavit in that Caſe. 
Savage and Steward, 25 June 1742, was cited to the 
contrary ; that pickled Salmon was ordered to be ſold, 


being periſhable, upon an Affidavit. But as it does 
not appear by the Minutes upon what Ground the 


Court proceeded in theſe Caſes, they can have but 
little Weight on either Side. 


But I will ſhew, from the Reaſon of ſeveral Authori- 
ties which have not been mentioned, that a diſcretion- 


ary Power is neceſſarily inherent in the Court in all 
Caſes of this Nature, for the Benefit of the Parties 


intereſted in the Event of them. Eyſton and Studd, 
Plawd. Com. 46 5, 466. 2 Inft. 168. Wreck by Weſem. 
I. c. 4. is to be kept by the View of the Sheriff, 
Coroner, &c. for a Year and a Day, and if they do 
otherwiſe, they are to be awarded to Priſon; yet if 


there are periſhable Goods, the Sheriff may, according 
to the Senſe of the Act, ſel] within the Year, even 


contrary to the exprels Letter of it. 


The King may, by 27 Ed. 3. flat. 2. c. 13. ſeize 
Goods taken by Pirates, where the Property is un- 
known, and detain them until Proof of Property is 
made; and if they are periſhable Goods the King 
may fell them, and, upon Proof, reſtore the Value. 
I2 Co. 73. 


2 Baker 
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Baker and Baher, 1 Yentr. 313. Where there is a 


Diſpute in the Eccleſiaſtical Court about Adminiſtra- 
tion, the Eccleſiaſtical Court may, on the Principle 
of Neceſſity, provide for the Diſpoſition of periſhable 
Goods pendente Lite. 


And we were clearly of Opinion, that we ſhould 
have had Power to order a Sale of periſhable Goods, 
without the Conſent of the Claimer, if no Writ of 


Error had been brought. 


But we thought our Power to order a gale was 
ſuſpended, and transferred to Lord Chancellor, pend- 


ing the Writ of Error, 


And "EMA our Power was ſuſpended, and it did 
not ſufficiently appear that the Goods in Queſtion 
were periſhable, we diſcharged the Order to ſhew 
Cauſe, and refuſed to make it abſolute for Sale of 


them. 


U - Hilary 
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Hilary Term, 


20 Geo. 2. 1746. 


Concerning the Commiſſioners of the Land- 
Tax for the City and Liberties of Meſt- 
minſter, and Offices executed in Ve amin. 
ſter-Hall, in the Year 1745. 


lr ee B the Land- Tax Act, 18 Geo. 2. 1745, the Sum 
ought to of 63,09 2 J. 15. 5d. was to be raiſed and levied 


Charge the 


Land-Tax for the City of Weſtminſter and Liberties thereof, and 


u the ſe- 
. Offices executed i in W. eſtminſier- Hall. 


fions within 
the City of 


Weſtmin= The Commiſſioners, at a general Meeting, made an 
ſter, in Pro- 


portion to Order to diſcharge the Inhabitants of Sr. Margaret, 


the Sums 


aſſeſſed upon St. Fobn the Evangeliſt Weſtminſter, St. Clement Danes 
2 — and Sz. Mary le Strand, St. Paul Covent Garden and 
pectively 


by theLand- H. Anne, of 6400/7. 175, 9d. and laid it upon the 
Tax Act, 


4W. & M. Inhabitants of S. Martin in the Fields, and St. George 
Hanover Square, and St. Fames Weſtminſter, in the 
Proportions therein mentioned; but the ſubdivided 
Commiſſioners for the laſt mentioned Pariſhes only 


raiſing the uſual Sums, there was a Deficiency of the 
ſaid 6460 J. 175. 94. 


Upon 


ol 


ne k 


n 
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Upon the Motion of Mr. Solicitor General, and 
reading ſeveral Clauſes in the Land-Tax Act, 18 Geo, 2. 
and the Duplicates made purſuant to the Statute of 
4 . & M. and upon the Affidavits of Sir Joh! 
Boſworth and others, verifying theſe Facts, the Court, on 
the 27th January laſt, made an Order that the Com- 
miſſioners ſhould ſhew Cauſe why they had not aſſeſſed, 
charged and raiſed, or cauſed to be charged, aſſeſſed 
and raiſed, upon the ſaid City of Meſiminſter, and Liber- 
ties thereof, and Offices executed in /Ye//minſier-Hall, 


the Sum of 63,0921. 18. 5d. according tothe Directions 


of the ſaid Act; and alſo why they had not delivered 


Duplicates to the Receiver-General, and tranſmitted the 


like Duplicates into the King's Remembrancer's Office, 
aecording to the Directions of the ſaid Act; and the 


Court would then make ſuch Order therein as ſhould 


be juſt. | | | 


Upon ſhewing Cauſe againſt this Order, it was inſiſted 


by Sir Thomas Bootle, Mr. Starkie, and others, that by 


the Land-Tax Act of the 18th of his preſent Majeſty, 


fo. 31, 32. it is provided, that there ſhall be a General 


Meeting of the Commiſſioners, and that they ſhall aſ- 
certain and ſet down in Writing the ſeveral Proportions 
which ought to be charged upon every Hundred, Lathe, 
Wapentake, Rape, Ward, or other Diviſiont reſpectively, 
for and towards raiſing the whole Sum charged upon the 


whole County, City, &c. by charging in Proportion to 


the Sums which were aſſeſſed on the ſame Hundreds or 
Diviſions reſpectively, by the Land- Tax Act, 4. & M. 
That the Commiſſioners may ſubdivide themſelves: 
And the Commiſſioners within the ſeveral Hundreds, 

a” Lathes, 
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Lathes, Wapentakes, Rapes, Wards, or other Diviſions, 


or any two or more of them, are authorized and 


required to cauſe the ſeveral Proportions charged on 
the reſpective Hundreds, Lathes, Wapentakes, Rapes, 


Wards, or other Diviſions, as aforeſaid, for or towards 
the Aid hereby granted, to be equally taxed and 
aſſeſſed within every ſuch Hundred, Lathe, Wa- 
pentake, Rape, Ward, or other Diviſion, and within 


every Pariſh and Place therein, according to the beſt 


of their Judgments and Diſcretions. 


That by theſe Clauſes, the Commiſſioners had 
a diſcretionary Power, unreſtrained by the Proportions 
aſſeſſed under the Land-Tax Act, 4 V. M. for the 


Words — © or other Diviſions“ - mean other large 
Diviſions of the {ſame Kind as are before enume- 


rated, and exclude Pariſhes ; as may be plainly col- 
lected from the ſubſequent Words —“ and within 
cc every Pariſh and Place therein.” 


That the Words of Reference to the Proportions in 
1693, only governed as to the Sums charged on Divi- 
ſions, and not on Pariſhes; there being no parochial 
Divifion within the Intent of the Act, for the Reaſon 
before offered 


That the Commiſſioners at their General Meeting 
had acted with great Juſtice and Equality, by eaſing 


thoſe who were over-burthened, and laying it upon 


thoſe who were under-rated ; and that the Commiilſ- 


ſioners had exerciſed no other Power than had been 


formerly exerciſed. 


To 
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To ſhew which, ſeveral Duplicates were read, from 


the Year 1693 to 1707, whereby ſeveral Variations 
appeared to be made in the groſs Sums charged upon 


the Inhabitants of Sz. James and St. Anne. 


That by the Words according to the beſt of their 


<« Tudgments and Diſcretions” the Act intended ſome 
diſcretionary Power to the Commiſſioners; but without 


this Power they would have none at all, but be mere 
Cyphers. | 


The Counſel for the Pariſhes which had been eaſed 
al ſo inſiſted, that the Court had no Juriſdiction in this 


Caſe; for by a Clauſe in fo. 43. all Queſtions and Dif- 


ferences which ſhall ariſe touching any of the ſaid Rates, 
Duties, and Aſſeſſments, ſhall be heard and finally de- 
termined by the ſaid Commiſſioners, in ſuch Manner 
as by this Act is directed, upon Complaint thereof made 
to them by any Perſon or Perſons thereby grieved, with- 
out further Trouble or Suit in Law in his Majeſty's 


Court of King's Bench, or any other Court whatſoever. 


Mr. Attorney, Mr. Solicitor General, and others, 
contra argued, that for the better Underſtanding of the 
Queſtions before the Court, it would be neceſſary to 
recur to the original Commencement of this Sort of 


Land-Tax in 1693, and to trace it from thence through 


its ſeveral Alterations, and the Occaſion of them; 
whereby it would appear, that the 4 W. & M. did not 


direct any particular Sum to be raiſed upon any Coun- 


ty, Sc. but only Four Shillings in the Pound; but 


that by the 9 & 10 W. 3. and the ſubſequent Land- 
X Tax 
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Tax Acts, particular Sums were charged on each Coun- 
ty, &c. that from the 4 V. & M. the Commiſſioners 
had a diſcretionary Power to ſettle Proportions till the 
10 & 11 V. z. when the Proportions charged under 
4 IV. & M. having been departed from in ſeveral | 
Counties, &c. the Clauſe of Reference to the Proportions | 
under 4 . & M. was firſt introduced, and the Defi- 

ciencies directed to be made good according to thoſe 
Proportions: That the fame Clauſe. of Reference 
having been in all ſubſequent Land-Tax Acts, the Com- 
miſſioners are to govern themſelves by that Rule; and 
if it occaſions any Hardſhip or Inequality, the Legiſla- 
ture only can rectify it. That by the Duplicates re- 
turned into the King's Remembrancer's Office under 
the Act of 4 . & M. and which are warranted by 
the expreſs Letter of that Act, and by the ſubſequent 
Duplicates, Pariſhes and even Parts of Pariſhes had been 
conſidered as Diviſions within the Intent of the Land- 
Tax Acts, and that the Words „ or other Diviſions, 
«and within every Pariſh and Place therein, do not 
exclude parochial Diviſions, but only relate to Divifions 
conſiſting of ſeveral Pariſhes ; and that a different Con- 
ſtruction would occaſion the utmoſt Confuſion. That 
the Commiſſioners undoubtedly had a diſcretionary 
Power to relieve particular Perſons over-rated ; but 
| were reſtrained from altering the Proportions, either in 
parochial or other Diviſions. | 


They then read the Clauſe in the 4 WC. & M. 
fo. 151, 152. The Commiſſioners by all lawful Ways 
and Means ſhall have Power to examine into the Eſtate 
of ſuch Perſons, and the Value of ſuch Premiſſes charge- 
able by this Act, and to ſet ſuch Rate and Rates upon 
4 | the 
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the ſame as ſhall be according to the Intent of this Act. 
Aſſeſſors to give a Copy of their Aſſeſſment to Com- 
miſſioners, and the Commiſſioners to cauſe the ſame 
to be fairly written, and to ſign and ſeal Duplicates, 
&c. And moreover, the Commiſſioners ſhall cauſe a 
true Extract or Copy of the whole Sums aſſeſſed and 
charged within every Hundred, Lathe, Wapentake, 
Pariſh, Ward or Place, rated or aſſeſſed purſuant 
to this Act, and of the whole Sums rated or aſſeſſed 
upon perſonal Eſtates, Offices or Employments; to be 
certified and tranſmitted into the Exchequer, under 
the Hands of two or more of the Commiſſioners, but 
without naming the Perſons in ſuch their Certificates. 


And the ſame diſcretionary Power of charging Pro- | 


portions is continued in the ſubſequent Acts, and par- 
ticularly in the 9 & 10 W. 3. fo. 269. (which laſt Act 
only granted a Three Shillings Aid) without Reference 
to the Proportions in 1693, till the Act of the 10 x0 
. z. which firſt introduced it. 


By the 10 & 11 V. 3. fo. 1 54. (which was read, 
and only granted an Aid of Three Shillings in the 
Pound) It is provided, that the Commiſſioners ſhall 
have Power to aſcertain and ſet down in Writing the 
ſeveral Proportions which ought to be charged on 
every Hundred, Lathe, Wapentake, Rape, Ward, 
or other Diviſion reſpectively, for and towards railing 
and making up of the whole Sum by this Act charged 
upon the whole County, City, or other Place, for which 
they are hereby named Commiſſioners; having Regard, 

in 
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in proportioning the ſame, to ſet down and aſcertain 
three- fourth Parts of the entire ums which were aſſeſſed 
on the ſame Hundreds or Diviſions reſpectively by Vir- 
tue of 4 V. & M. 


Fo. 206. of the ſame Act, reciting that different 

Proportions had been charged, enacts, hat where 
ſuch different Proportions have been charged upon 
any ſuch Hundred or Diviſion, by ſuch ſeveral Gene- 
ral Meetings as aforeſaid, and in ſuch Caſes only, the H 
ſame ſhall be rectified, by charging in every ſuch 
Hundred and Diviſion three-fourth Parts of the Sum 2 
which was charged thereupon to the Aid granted I F 
4 V. & M. And the Commiſſioners for every ſuch | 
County and Riding, and for the reſpective Hundreds 1 
and Diviſions therein, ſhall take Care that the ſaid Pro- . 
portions be regulated, charged, levied and raiſed ac- "= 
cordingly ; and if any Deficiency ſhall remain never- © 
theleſs, in raiſing the entire Sum charged by the ſaid 
Act upon the whole County or Riding where ſuch 
Hundred or Diviſion doth lie, ſuch Deficiency ſhall 
be made good in ſuch Hundreds or Diviſions of the 
ſame County or Riding as are not fully charged with | 
the like Proportion of three-fourth Parts of the ſaid TM 
former Aid; ſo as the full Sum charged by the ſaid 7 
Act upon the whole County or Counties, Riding or Þ 
Ridings before mentioned, ſhall be fully paid and an- 
ſwered to his Majeſty's Uſe, according to the true 
Meaning of the ſaid Act, although the Rate thereby 
upon any Lands, Tenements, or other Things, do or 
may exceed Three Shillings in the Pound; any Thing 
to the contrary notwithſtanding. 
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The King's Counſel read the Clauſe in the 18th of 


his preſent Majeſty, fo. 60. whereby that Part of the 

Pariſh of St. Andrew Holborn, which was formerly 
ſubdivided into two Diviſions, the one above, and the 
other below the Bars, is made one Diviſion. 


And the Clauſe in fo. 60. whereby the Pariſh of 
St. George Hanover Square i is directed to be charged 


with a diſtin Dota, ſeparate from that of S. Martin 


zn the F. feld. 


They alſo read the Clauſe, fo. 59. relating to the 
Officers at Stoke Damrel near Plymouth, which ſhews 
the Proportion in 169 3 to be the governing Rule in 
that Inſtance. 


The Clauſe for relieving Proteſtants againſt the 
double Tax fo. 71. recites that the Sums aſſeſſed by 


virtue of 4 W. & M. do not only govern the Pro- 


portions ſet upon every County, City, Riding, Town 


or other Place, hereby charged with a certain Sum in 


this Act expreſſed, but are alſo to regulate the Pro- 
portions thereof in every Hundred or Diviſion re- 


N pedtively. 


They alſo read the Duplicates returned purſuant 
to the Act of 4 W. & M. and feveral ſubſequent 
Duplicates, whereby theſe Pariſhes appear to be con- 


ſidered as ſo many diſtinct Diviſions; from whence 
they inferred, that the Proportions charged thereon 


could not be altered. 


3 And 
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And as to the Variations of the groſs Sums charged 
upon the Inhabitants of Sr. James and St. Anne, 
they accounted for them, by what had been taken 
off upon Appeals, and from Papiſts at different Times; 
but they inſiſted that theſe Variations (if they had not 


been accounted for) would not have altered the 


Law. 


As to the Point of Juriſdiction; they inſiſted that 
the Court, from the Nature and Conſtitution of it, 
had a general Superintendency over all Commiſſioners 
and Officers concerned in railing or collecting the 
Revenue, and were to enforce a due Execution of the 
Revenue Laws, and were only reſtrained by the Clauſe 
which had been read, from interpoſing in ſuch Matters 
wherein the Commiſſioners had the final Juriſdiction : 
but not where they exceeded their Juriſdiction, or 
neglected their Duty. | | | 


That in the 4 V. & M. fo. 168. there is this 
Clauſe All Queſtions and Differences that ſhall ariſe 


touching any of the ſaid Rates, Taxes, Aſſeſſments, 


or Levies, ſhall be heard and finally determined by 
the Commiſſioners, in ſuch Manner as by this Act 
is directed, upon Complaint to them thereof made by 
any Perſon or Perſons thereby grieved, without fur- 
ther Trouble or Suit in the Law. But notwithſtanding 
this Clauſe, the Court has interpoſed in a Caſe of 
this Nature: And I cited the Caſe of the Town 
and County of Southampton, 20th Movember, 4 M. 
& M. where at a General Meeting of Sixty of the 


Commiſſioners, a certain Sum was charged on the 
Town 
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Town and County of Soutpampton; afterwards, in the 
Evening, Seven or Eight of the Commiſſioners met 
again, and took off Eighty Pounds, Part of the Sum, 
from the Town and County of Southampton, and 
Charged it on ſeveral Diviſions in the County of Sow- 
thampton at large; and a Super ſet on the County of 
Southampton at large was returned into the Court of 
Exchequer: The Court diſcharged the Diviſions from 
the Super ſo ſet, and ordered the Eighty Pounds to be 
put in Charge on the Town and County of Southamp- 
ton, and that Proceſs of the Court ſhould be awarded 
to levy it. 


The Court, for the Reaſons offered on Behalf of 
the Crown, on the 2 1ſt of February 1 7 46, declared, that 
the ſaid Commiſſioners ought to have charged the 
laid Sum of Sixty-three Thouſand and Ninety-two 
Pounds, One Shilling and FivePence, upon the ſeveral 
Diviſions within the ſaid City and Liberties, in Pro- 
portion to the Sums which were aſſeſſed upon the 

ſame Diviſions reſpectively by the. ſaid Act made in 
the 4 Y. & M. And it appearing that the fol- 
lowing Sums ought, according to thoſe Proportions, 
to have been charged upon ſuch Diviſions reſpective- 
ly; (vis.) St. Margaret and St. John the Evangeliſt 
Weſtminſter, the Sum of 8331/7. 16s. 6d. St. Martin 
in the Fields and St. George Hanover Square, 19,9861. 
155. 11d. St. James 11, 1730. 2s. St. Clement Danes 


and St, Mary-le-Strand, 54371. 17s. St. Paul Co- 
vent Garden, 4840/. 12s. St. Anne 56661. 8s. and 


the Offices executed in Z/e/ftminſter-Hall, 8 5 5 51. 105. 
and that inſtead thereof, the ſaid Commiſſioners have by 
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their ep ee only charged the ſaid Diviſion 


St. Margaret and St. Fohn the Evangeliſi, for the ſaid 
Land-Tax for the Year 1745, the Sum of 56121. 
z 25, and upon the ſaid Diviſion of Sr. Clement Danes 


and St. Mary-le-Strand 41961. 71d. and upon the 


ſaid Diviſion of St. Paul Covent Garden 344101. 15. 


gd. and upon the faid Diviſion of Sr. Anne. 45667. 
19%. 44. all which together, with the Sums rightly 
charged on the other Diviſions, amount in the Whole 
but to the Sum of 56,6311. 3s. 8d. which falls ſhort 
by the Sum of 6460/7. 17s. 94. of what ought to 
have been charged upon and raiſed within the ſaid 
Four laſt mentioned Diviſions. It was therefore or- 
dered that the Commiſſioners within the ſaid Diviſions 
> St. Margaret and St. John, St. Clement Danes and 
St. Mary le Strand, St. Paul Covent Garden and Ct. 
os reſpectively, ſhould forthwith charge, aſſeſs and 
raiſe, or cauſe to be charged, aſſeſſed and raiſed, upon 
the ſaid ſeveral and reſpective Diviſions for the ſaid 
Land-Tax for the Year 1745, the Sums following; 
(viz.) For the ſaid Diviſion of St. Margaret and St. 
Jobn, the ſaid Sum of 8331/. 16s. 6d. and for the 
faid Diviſion of Sz. Clement Danes and Sr, Mary le 
Strand, the ſaid Sum of 54377. 176. and for the 
ſaid Diviſion of St. Paul Covent Garden the ſaid Sum 
of 4840“. 12s. and for the ſaid Diviſion of S.. 
Anne, the faid Sum of 56661. 8s. according to 
the Directions of the ſaid Land-Tax Act for the 
Year 1745. And that the ſaid Commiſſioners of the 
ſaid Four laſt mentioned Diviſions ſhould alſo forth- 
with deliver, or cauſe to be delivered, Duplicates 
to the ſaid Receiver-General, and tranſmit, or cauſe 
4 | t9 
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= | to be tranſmitted, the like Duplicates into the Sing ; 
: Remembrancer's Office, according to the Directions of 
the ſaid Act. 


The like Orders, unitatis mutandis, were made at the 
| fame Times with Reſpect to the Land-Tax for the Year 
1746. 


* 


See the Orders of the 27th of February 1766, and 
the 13th of May 1767, touching Arrears of Land- 
Tax within the North Diviſion of Shebbear Hundred, 


in Devonſhire. 


Michaclmas Term, 
22 Geo. 2. 


The King againſt Young Willes, Eſquire, 
outlawed at the Suit of Ann Palmer, 
Spinſter, and alſo at the Suit of Thomas 
Sergiſon; on two ſeveral Tranſcripts of 
Outlawries. 


R. Szarkie, of Counſel for the ſaid Aun How Out- 


lawries ſhall 


Sh: 9 
| Palmer, on Saturday the 12th of Wo- 3 
vember in this Term, ſtated the Caſe between the where the 


Outlawries 


_ contending Parties, as follows.—That the Defendant and Inquiſi- 
; tions are up- 


was outlawed in his Majeſty's Court of Common on the fame 
| | 7 ! or different 
Pleas, Days. 
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Pleas, on Monday next after the Feaſt of &.. Luke, 
\ in the Twenty-firſt Year of his preſent Majeſty's 
Reign, at the Suit of the ſaid Ann Palmer; and 


| Pleas, directed to the Sheriff of the County of S 
i ſex, and returnable in the ſaid Court on the Firſt 
| Return of Hilary Term laſt, requiring the ſaid Sheriff 
diligently to inquire what Goods and Chattels, Lands 

and Tenements, the ſaid Defendant had in his Baili- 


wick on the ſaid Monday after the Feaſt of St. 


Luke, and to ſeize the ſame into his Majeſty's Hands. 
[ And that by an Inquiſition taken by virtue of the 
| ſaid Writ, the 11th of January laſt, (amongſt other 
i Things) diverſe Goods and Chattels of the ſaid De- 


fendant, appraiſed at 128/. 65. 5d. were ſeized into 
his Majeſty's Hands. That ſubſequent to the ſaid 
Outlawry at the Suit of the ſaid Anm Palmer, (to wit) 
| on Monday next after the Feaſt of All Saints, in 
[ the 21ſt Year of his preſent Majeſty's Reign, the 
faid Defendant was likewiſe outlawed at the Suit of 
| | the ſaid Thomas Sergiſon, in the Court of King's 
Bench; and a Writ ot ſpecial Capras utlagatum iſſued 
out of the ſaid Court againſt the ſaid Defendant, 
his Eſtate and Effects, directed to the ſame Sheriff, 
of the ſame Teſte and Return with the ſaid Capias 
utlagatum at the Suit of the ſaid Ann Palmer; and 
the ſaid Sheriff, by an Inquiſition taken thereon, the 
fame 1 1th of January did again ſeize the ſame Goods and 
Chattels he had before ſeized on the Capias utlagatum 
at the Suit of the ſaid Ann Palmer, without taking 

Notice 


on the 28th Day of MVovember laſt, a Writ of 
ſpecial Capias utlagatum had been awarded on the 
ſaid Outlawry, out of the faid Court of Common 


— 


<a 
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Notice of the ſaid former Seizure, That although 
the faid Inquiſition taken at the Suit of the ſaid Thomas 
Sergiſon, was on the ſame Day with that taken on 
the ſaid Ann Palmer's Outlawry, yet the ſame was 
taken, in Point of Time, ſubſequent to the ſaid Ann 
Palmer's Inquiſition; and the Sheriff's Officer had been 
0 in Poſſeſſion of the ſaid Goods and Chattels on Behalf of 

: 1 the ſaid Aum Palmer, a Fortnight before any Poſſeſſion 
YL was taken thereof on Behalf of the ſaid Thomas Sergiſom: 
And that the Inquiſition taken on the ſaid Thomas 
Sergiſon's Outlawry was totally irregular and illegal. 
= | Mr. $:arkie further ſtated, that the ſaid Thomas Sergiſon 
f 4 having procured from the Sheriff a Return of his ſaid 
1 Inquiſition before the End of Hilary Term laſt, did 
get the ſame tranſcribed into this Court on the laſt 
Day of the ſame Term; and on the 7th of March, 
being the Seal-Day after the faid Term, did take out 
a Venditioni exponas tor ſelling the ſaid Goods, return- 
able the Firſt Day of the following Term, being the 
27th of April laſt; by virtue whereof the Sheriff had 
ſold the ſaid Goods for 128/7. 6s. 5d. and on the 
28th of October laſt, the ſaid Thomas Sergiſon obtained 
an Order of this Court for the Sheriff's paying to him 
the ſaid 1284. 6s. 5d. And, on the contrary, the ſaid 
Ain Palmer not being able to procure from the She- 
riff a Return of her Inquitition till after the End of 
Hilary Term laſt, the ſame could not be tranſcribed 
into this Court till the firſt Day of the following Term; 
on which Day the ſaid Thomas Sergiſon's Writ of Ven- 
ditioni exponas was returnable in this Court. That 
the faid Ann Palmer, ſoon after her ſaid Outlawry 
was tranſcribed into this Court, having given a pro- 
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per Rule for that Purpoſe, did on the 2 1ſt of May laſt 


cauſe a Writ of Venditioni exponas to be awarded on 
her ſaid Inquifition, for ſelling the ſaid Goods and 


Chattels, returnable in this Court on the roth of June 


laſt; but had not been able to procure from the Sheriff 
any Return thereon, although the ſaid Sheriff had fo 
long ago as the gth of July laſt, been ſerved with a 
Rule of this Court for that Purpoſe : And on the 26th 
of Ofober laſt, the faid Ann Palmer had obtained an 
Order of this Court for the ſaid Sheriff to ſhew Cauſe 
why an Attachment ſhould not iſſue againſt him, for 
his Contempt innotreturning the ſame: Thatby Reafon 
of the ſaid Ann Palmer's not being able to obtain a 
Return of the Inquiſition taken on her Writ of Capras 
utlagatum before the End of Hilary Term laſt, the ſaid 


Goods had been ſold on the Venditioni exponas taxen 
out by the faid Zhomas Sergiſon, before her Outlawry 


could be tranſcribed into this Court; and by the Sheriff's 
not returning the Henditioni exponas awarded on the 


ſaid Anm Palmer's Outlawry, the ſaid Thomas Sergiſon 


had by Surprize obtained the ſaid Order of the 28th 
of Oclober laſt, for Payment to him of the ſaid Sum of 
1 28 J. 6s. 59d. ariſing by Sale of the ſaid Goods and 


Chattels, although ſeized on the ſaid Aun Palmer's 


Outlawry, prior to any Seizure thereof on Behalf of 
the ſaid Thomas Sergi/on. And theſe Facts being veri- 
fied by the Proceſs and Affidavits, Mr. Szarkie moved 
that the ſaid Writ of Yenditiont exponas, awarded the 
7th of May laſt on Behalf of the ſaid Thomas Sergi/on, 


might be ſet aſide, and the ſaid Order of the 28th of 


October laſt diſcharged, and the ſaid Sum of 128 /. 
6s. 5d. remaining in the Sheriff's Hands, paid to the 


4 ſaid 
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Taid 1 And upon hearing Sir Thomas Bootle, 


Mr. Hatſell and Mr. Miller, of Counſel for the ſaid 
Thomas Sergiſon, praying a Day to ſhew Cauſe, the 


Court ordered that the ſaid Thomas Sergi/on ſhould 


ſhew Cauſe why his ſaid Writ of Yenditions exponas 
ſhould not be ſet aſide; and that in the mean Time, 
and till further Order, the ſaid Sum of 128 J. 6s. 5d. 


ſhould remain in the Hands of the Sheriff: That the 
ſaid Ann Palmer ſhould forthwith file her Affidavits; 
and all Affidavits to be made uſe of by the ſaid Thomas 


Sergiſon ſhould be filed two Days before the Day 
of ſhewing Cauſe. 


On the 2 14 of 1 1748, Sir Thomas Bootle and 
the other Counſel for Thomas Sergiſon, ſhewed Cauſe 
againſt this Order; and inſiſted, thatthe Delivery of the 
Capias utlagatum to the Sheriff was not material, for 
it did not bind the Crown; that at Common . Law 


Goods were affected from the Time of the Award; 
1 Roll Abr. 893 pl. 3. that a Capias urlagatum is the 
King's Suit, and for the Subject but in the ſecond De- 
gree; Sir Thomas Shirley's Cale, Hob. 115. that the 


Sheriff had no Power to diſpoſe of theſe Goods, but 
by the YVenditioni exponas; String fellow's Caſe, Dyer 
67. Dr. Drury's Caſe, 8 Rep. 142. and The King and 
Capel, 2 Show. 481. 


In delivering the Opinion of the Court, I firſt 
obſerved, that the Caſes cited by the Counſel for Mr. 


Sergiſon, only ſhewed what Preference the King ſhall 


have for his Debt; and that, upon an Extent, Goods, 
though in Cuſtodia * may be taken for him be- 


A a fore 


— 
I * 
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n 


fore they are delivered upon a Liberate. And I men- 
tioned. the ſettled Differences taken by Lord Chiet- 
Baron Ward in this Court, in Eaſter Term, 11 V. 3. 
1699, as to the Preference upon Outlawries, from a 
very authentick M anuſcript. 


Firſt, Where there are two Outlawries at different 
Times, the firſt Inquiſition ſhall prevail; this was 
Bradnell's Caſe, Michaelmas 36 Car. 2. 


Secondly, Where there are two Outlawries on one 
Day, the firſt Inquiſition ſhall be preferred; this was 
Pain and Dews's Caſe, Eaſter 21 Car. 2. 


Thirdly, Where there are two Inquiſitions on one 


Day, the firſt Outlawry ſhall be preferred. 


But, Fourthly, Where there are two Outlawries on 
one Day, and both Inquiſitions on one Day, there the 
firſt Leaſe ſhall be preferred. 


And the Order to ſhew Cauſe was made abſolute. 


Hilary 
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Hilary Term, 


22 Geo. 2. 1748. 


— 


Attorney-General againſt Thomas Munn. 


HIS was an Information by William Williams, Attorney- 


| : G I, as 
a Cuſtom-Houſe Officer, on a Seizure of ſeveral 1 as the 


| . . - Officer, is 
Parcels of Tobacco Stalks as forfeited, by being im- ere e 


| | EC 3 4 Coſts, by 
ported contrary to the Act 12 Geo. 1. c. 28. /. 13. The Seb, by 


Detendant claimed Property, and gave Security in the Ann. c. 7. 
Penalty of Thirty Pounds, to anſiver Coſts purſuant ebenen 
to the Act 8 Ann. c. 7. ſ. 76. and, by Plea, denied King. 
the ſuppoſed Act of Forfeiture. And Iſſue being joined, 


there was a Verdict for the King. 


The Attorney-General moved, that the Deputy- 
Remembrancer might tax the Bill of Coſts delivered 
to the Defendant's Clerk in Court, and that after 


Taxation the Recognizance might be put in Suit 


againſt the Defendant's Security; and cited ſeveral Pre- 
cedents from the Year 1729, and inſiſted that the 


Recognizance extended to Coſts occaſioned by any 
Claim. 


Mr. Perrott, for the Defendant and his Security, an- 
ſwered, that the Act of the 8th of Rueen Anne was 


not to prevent the Charges the Crown was put to, but 


3 | only 
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Hilary Term, 22 Geo. 2. 1748. 


The Act 14 
Geo.2.C.17, 
for Judg- 
ment as in 
Caſe of a 
Nonſuit, 
does not ex · 
tend to an 
Information 


for the King ; 


and Party, 


only the Charges the Officers were put to by groundleſs 
Claims; and added, that when the Party puts in his 
Claim it is not known. who will proſecute. 


Mr. Attorney-General replied, that if there had been 


a Verdict for the Defendant, he would not only have 


had a Right to bring an Action for the Recovery of 
the Goods or the Value, but that he would have had his 
Coſts by the Act 6 Geo. I. c. 21. / 41. and therefore 
as the Verdict was againſt him, he ought to pay Coſts. 


I and Brother Clive only in Court, ordered the De- 


puty to tax the Attorney-General his Coſts occaſion- 
ed by the Claim; and that the Recognizance ſhould 


be put in Suit againſt the Security, as prayed. 


N 


Faſter Term, 5 


2 Geo. 2. 1749. 


Kemp and Grubb, who, &c. against 


Laſkey, Wye and others, claiming the 
Property of ſeveral Fuſtians and other 
Goods, ſeized by Kemp and Grubb. 


N Order having been made at the Sittings after 
laſt Term, upon Mr. $:arkze's Motion, that the 
Attorney-General ſhould ſhew Cauſe why the like 
Judgment ſhould not be given in this Information, as 


in Caſe of a Nonſuit in an Action; and why the De- 
4 fendants 
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Eaſter Term, 22 Geo. 2. 1749. 


— 


fendants ſhould not have a Writ of Delivery for Delay 
of Proſecution, the former Part of the Order being 
grounded upon the Act of the 14th of his preſent 
Majeſty, c. 17. and the latter Part on the Act of the 
14 Car. 2. c. 11. / 30. Cauſe was accordingly 
ſhewn. And on Debate by Counſel on both Sides, I and 
Brother Clarke only in Court, diſcharged the Order : 
For the Inconvenience recited in 14th Geo. 2. is be- 
' tween Party and Party, and the Iſſue is to be joined 
in any Action or Suit: Andwe thought an Information 
for the King and Party diſtinguiſhable from an Action; 
for in ſuch an Information the ſubſequent Proceedings 
are in the Name of the Attorney-General, but, 
in an Action, in the Name of the Plaintiffs, and it 
is conſidered as their Action; and the Diſtinction is 
taken in Baker and Duncalfe, 3 Lev. 398. and in Kirk- 


hamand Y/heeley, 1 Salk. 30. and Comb. 319. And this 


Caſe is the ſtronger, becauſe it is an Information of 
| Seizure in Rem, for a Branch of the Revenue of the 
Crown. And as to the Writ of Delivery; the Delay 
was accounted for by Affidavits, that two of the Wit- 
neſſes for Kemp and Grubb lived three hundred Miles 
from London, were old and infirm, and could not come 


to London in the Winter Terms. 


Kh: Hilary 


Where a 
Scire facias 
is ſued out, 
and a Scire 
fect return- 
ed,anExtent 
may iſſue af- 
ter the Ex- 
piration of a 
Rule to ap- 
pear and 
plead, with- 
out entring 
any Judg- 
meat. 


Hilary Term, 


23 Geo. 2. 1749. 


The King againſt James Donithorne, 
Eſquire. 

R. Star bie having moved to ſet aſide an Extent 
as irregularly iſſued, there being no Judgment 
entred upon the Scire facias, the Court referred the 
Regularity of iſſuing the Extent to the Deputy-Re- 
membrancer; who by his Report, dated the roth of 
February 1749, certified, that he conceived that the 
Practice of the Court, in Proceedings upon Writs of 
Scire facias whereon Returns of Scire feci have been 
made, is as follows ; (viz.) on a Scire feci returned, to 
give a Rule on the ſaid Writ of Four Days at leaſt, for 
the Defendant to appear and plead thereto, or an 
Extent to iſſue; and in Caſe the Defendant appears, 
then to give another Rule on the ſaid Writ, of Four 
Days at leaſt, for the Defendant to plead, or an Extent 
to iſſue; and in Caſe the Defendant doth not appear 
on the firſt Rule, or appearing doth not plead on the 
ſecond Rule, Proceſs of Extent hath iſſued, without 
any Judgment previous thereto : But he found, that 
Judgments had been ſometimes entred up for the 
King, 
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King, on the Defendant's Default in not appearing, or 
in not pleading after Appearance, on Rules given on 
ſuch Writs for entring up the ſaid Judgments. 


The Court, on the laſt Day of this Term, agreed 
the Practice to be as reported; confirmed the Report; 


and ordered, — Mr. Star bie take 2 by his 


Motion. 


Eaſter Term, 


23 Geo. 2. 1750. 


The King againſt the Eſtate of Edward 
Curtis, deceaſed. 


Commiſſion iſſued out of this Court, directed 
to Commiſſioners therein named, to find Debts 
to the King. By an Inquiſition taken upon it, the 
23d of February 1748, it is found, that Edward 
Curtis died on the 10th of December 1748, and that 
he in his Life-time and at the Time of his Death, 
was indebted to his Majeſty in the Sum of 11531. 
15. 4d. for Money ariſen due to his Majeſty for the 
Land-Tax, and Duties on Houſes, Windows and Lights, 
within the Counties of Brecon, Radnor and Montgomery, 
for the Year 1747, by the ſaid Edward Curtis received 


+ | | to 


Where a 
Perſon is 
indebted by 
ſimple Con- 
tract to the 
King at his 
Death, and 
that Debt i is 
found upon 
a Commiſh- 
on, a Diem 
clauſit ex- 
tremum may 


iſſue againſt 


his Eſtate, 


though he 
was not 
Debtor to 
the King by 
Record at 


his Death. 
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to his Majeſty's Uſe, from Richard Lewis Eſquire, Re- 
ceiver-General of the ſaid Land-Tax and Duties; and 


in the further Sum of 4947. for Money ariſen due to 


his Majeſty for the Land-Tax, and Duties on Houſes, 
Windows and Lights, within the ſaid Counties, for the 


[Year 1748, by him the ſaid Edward Curtis received 


to his Majeſty's Uſe from the ſaid Receiver-General. 


On the 2 5thoft February laſt, two Writs of Diem clau- 


fit extremum iſſued out of this Court, directed to the 


Sheriffs of the Cities of London and Briſtol, which 
ſeverally recite the Commiſſion and Inquiſition, and 
command the Sheriffs to enquire by the Oaths of good 
and lawful Men of their reſpective Bailiwicks, what 
Goods and Chattels, and of what Sorts and Values, and 
what Debts, Credits, Specialties and Sums of Money, 
the ſaid Edward Curtis, or any other Perſon or Perſons 
to his Uſe, or in Truſt for him, had in their reſpective 
Bailiwicks on the ſaid zoth Day of December 1748, 
being the Day of his Death; and to whoſe Hands 
they came after his Death, and in whoſe Hands they 
then were; and what Lands and Tenements, and of 
what yearly Value, the ſaid Edward Curtis, or any other 
Perſon or Perſons for his Uſe, or in Truſt for him, had 
in their reſpective Bailiwicks on the Day of his Death; 
and who had received the Rents, Iſſues and Profits 
of them from the Time of his Death ; and who then 
received them: And the Sheriffs are commanded 
to ſeize the Goods and Chattels, Lands and Tenements, 
Debts, Credits, Specialties and Sums of Money, into 
the King's Hands, according to the Stature made tor 
recovering the King's Debts of this Nature. 
1 


There 
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I gere is the uſual Clauſe to empower the Sheriffs 
to ſummon and examine Witneſſes, and a Proviſo not 
to ſell till further Order; and there is this Subſcription 
to each Diem clauſit extremum—By the ſaid Commiſſion 
and Inquiſition, and by an Order of the Court of Ex- 


chequer and by the Barons. 


Several Inquiſitions have been taken by the Sheriffs 
upon theſe Writs of Diem clauſit extremum, and ſeveral 
_ Goods, Lands, Tenements and Debts, have been ſeized 


into his Majeſty's Hands. 


A Motion was made to ſet afide theſe Writs of Diem 
clauſit extremum; and, on an Order to ſhew Cauſe, 
ſeveral Objections were debated at the Bar. 


I delivered my own, and the Opinions of Brothers 
Clive and Legge, (Brother Clarke being dead,) upon the 
Objections, and the Anſwers which had been given 


F them. 


But I would firſt remove out of the Way ſeveral 
Matters that are of leſs Gonſequence, and ſeem to be 
given up by the Counſel'ge Mr. Curtis's Adminiſtrator. 


Firſt. It was objected, that Mr. Curtis was not in- 


.debted to the King, as found by the Inquiſition taken 
upon the Commiſſion. 


Anſwer. If Mr. Curtis was not Debtor to the King 
as found by the Inquiſition, the Adminiſtrator is not 
concluded, but may traverſe, and plead that Mr. Curtis 
Cc was 
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was not indebted to the King, as found by the Inqui- 


ſition. Keilway 93, 94. Savile 130. 


Second Objection. That it appears by the Affida- 
vits, that Mr. Lewis the Receiver, by his Letter, ſtates 
this Debt as due to himſelf from Mr. Curtis, and that 
Mr. Curtis had given Notes for Part of it. 


Anſwer. Suppoſing this bad been Mr. Lewis's own 
Money, Mr. Lewis might have brought an Action for 
Money received to his Uſe, and Mr. Curtis could not 
have pleaded a Note given for the ſame Sum in Satis- 
faction ; becauſe a Note does not alter the Nature of 
the Debt, but it remains a Simple- Contract Debt, as 
was held in Cumber and Maine, Eaſter 7 Geo. i. . 


now reported in 1 Strange 426. 


But it being the King's Money which Mr. Curtis 
received, it is extremely clear, that by the Receipt of 
the Money Mr. Curtis became Debtor to the King; 
and that neither Mr. Curtis, by giving, nor Mr. Lewis, 


by accepting of a Note to himſelf, can leſſen his 


Majeſty's Security or Remedy. 


It was further objected, That no Diem clauſit extre- 
mum can iſſue out of this Court without a Debt upon 
Record, becauſe it is an Execution. 


And I admit that the Debt muſt be found upon 


Record before a Diem clauſit extremum can iſſue: And 


ſo there was in this Caſe; for by the Inquiſition taken 


upon the Commiſſion there was a Debt upon Record 
previous to the iſſuing of the Diem Clauſit extremum. 


But 
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But the material Objection in this Caſe is, that no 
Diem clauſit extremum ought to iſſue againſt the real 
or perſonal Eſtate of any dead Man, who was not a 
Debtor to the King by Record, at the Tune of his 


Death. 


By the Common Law the King has a Prerogative 
of Preference in Payment to all his Subjects, and to be 
firſt ſatisfied; the Reaſon of it is given in Sir liam 
Herbert's Caſe, 3 Rep. 12. b. Quia Theſaurus Regis eff 


Pacis Vinculum et Bellorum 1Vervi. 
This Preference which the King had by the Com- 
mon Law, was the Foundation of Magna Charta, c. 18. 


which was only declaratory of the Common Law. 


And that this was the King's Prerogative by the 


Common Law, and that Proceſs iſſued out of this 


Court to enforce it, appears by Madox's Hiftory of the 
Exchequer, from fo, 662 to 667. 


The Words of Ss Charta, c. 18. are—S; aliquis 


tenens de nobis laicum feodum moriatur, et Vicecomes vel 


Ballivus noſter oftendat Literas noſtras patentes de ſummo- 
nitione noſira de debito quod defuntius nobis debuit, liceat 
Ficecomiti vel Ballivo noſtro attachiare et imbreviare ommnia 
bona et catalla defuncti inventa in laico feodo, ad valentiam 
allius debiti, per viſum legalium hominum: Ita tamen quod 
nichil inde amoveatur donec perſolvatur nobis debitum 
quod clarum fuerit, et reſiduum relinquatur executoribus 
ad faciendum teſlamentum de efuntr ; ; et fi michil nobis 
debeatur 
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debeatur ab ipſo, omnia catalla cedant defuncto, ſalvis 
uxori ejus et pueris ipſius, rationabilibus partibus ſuis, 


And it is obſervable, that all that is required by theſe 


Words is, that the Party ſhould die indebted to the 
King, but not that he ſhould die indebted by Record ; 
but if he be indebted to the King by ſimple Contract 
in his Life-time, and that Debt is found upon Record 
after his Death, it is ſufficient; and then the Goods 


Which he had at his Death are bound to the King's 


Debt, and his Officer may ſeize them; but when he 
owed nothing to the King at his Death, the Goods 
are to go to his Executor or Adminiſtrator, to be ad- 
miniſtred by him, and the King's Officer cannot 
meddle with them. And in the Caſe of The King 
againſt The Eflate of Henry Boon, Eaſter 16 Geo. 2. 
the Court ſuperſeded a Diem claufit extremum, becauſe 
the Party againſt whoſe Eſtate it iſſued was not indebt- 
ed to the King at the Time of his Death; and they 


have ſet aſide a former Extent in this Caſe, tor the very 
fame Reaſon. 


But it is ſaid, that the Command of the Writs of 


Diem clauſit extremum, that the Sheriffs ſhould ſeize 
all the Goods, Chattels and Debts which Mr. Curtis 


had at the Time of his Death, ſhews that theſe Writs 


ought to be grounded upon a Debt due by Record ; 
becauſe it is not neceſfary that Debts due to the King, 


which are not of Record, ſhould be ſatisfied before 


Debts due to other Perſons. And to this Purpoſe was 
cited Office of Executor 191, 192, 193, 194. 2 Roll. 
Ar. 159. letter H. pl. 8. Lane 65. If a Man hath 
a Judgment upon a Bond againſt A. who dies, and 
| 4 | after 
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after another Obligee of A. aſſigns his Bond to the 
King, the Executor of A. may afterwards ſatisfy the 
judgment before the Debt of the King, in as much 


as the Debt now due to the King was not of Record 


before the Death of the Teſtator. 


But there are Caſes to the contrary, which ſhew the 


King has a Preference in Payment of Dobas not of 
Record. 


I layno Streſs upon Scroggs againſt Dame Greſham, 
in 1 And. 129. becauſe it is differently reported in 


Moor 193. 
But in Hilary 31 & 32 Car. 2. Roll. 86. The 


K ing againſt Thomas Burnett; there was an Information 


againſt him, as Adminiſtrator of William Burnett, for 


1001. received by William Burnett, to the King's Uſe. 
The Defendant pleads, that William Burnett, in his Life- 
time, was indebted to the Defendant by Bond in 1600/7. 
And pleads, plene admini/iravit; beſides Goods to the 
Value of five Pounds, which he retained towards Satis- 
faction of his Debt of 1600/7. To which Plea the Attor- 
ney-General demurred ; and Judgment was given for 
the King, that a Debt by Simple-Contra& due to the 
King was to be preferred before a Debt by Bond to a 
Subject. And this Judgment was affirmed upon a Writ 
of Error in the Excheguer-Chamber, and the Affirmance 
of it is entered of the fame Term. Roll. 91. 


The Counſel for the Adminiſtrator have enforced 
their Objection from Inconvenience; for Bonds or 
Specialties, may have been paid by the Adminiſtrator, 
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or Debtors to the Eſtate of the Deceaſed may FOE 

paid their Debts to the Adminiſtrator; and it would be 
very inconvenient that the Adminiſtration of the Aſſets 
by the Adminiſtrator, or that the Payments made by 
the Debtors of the Deceaſed to the Adminiftrator, 
ſhould be all ſet aſide. 


But the Counſel for the Crown infift, there can be 
no ſuch Inconvenience in the preſent Caſe ; and have 
cited the Caſe of The King and V bite, Hilary 5 Geo. 2 
in this Court, to prove, that as to all the King's Debts 
riot of Record an Executor or Adminiſtrator may 
plead plene adminiſtravit, but not againſt Debts on 
Record. This Caſe is in Compns's Rep. 433 to 438. 


But we give no Opinion, Whether the King is or is 
not intitled to a Preference in the Payment of his 
Simple-Contra& Debts, before Bonds or other Special- 
ties to the Subject; becauſe that Point may come in 
Judgment before us upon the Adminiſtrator's Pleas 
to theſe very Writs of Diem clauſit extremuim. 


And as to the Inconvenience of overturning the 
Adminiſtration of Aſſets, We think this is arguing 
upon Suppoſitions which do not occur in the preſent 
Caſe; becauſe nothing has been ſeized upon theſe Writs 
of Diem clanfit extremum, but what was unadminiſtred: 
And all I ſhall fay to it at preſent is, that any Defence 
that will be a good one to a Scire facias, will be alſo 
a good one to a Diem clauſit extremum. If the Admi- 
niſtrator has adminiſtred rightfully, he will be in no 
Danger; it wrongfully, it is Juſt that he thould be 
charged with a Devaſtavit. 

3 Objection. 
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Objection. That the Sheriffs are by theſe Writs of 


Diem clauſit extremum commanded to ſeize the Lands 


which Mr. Curtis had at the Time of his Death; 
whereas the Land of the King's Debtor is not bound 
for a Debt not of Record from his Death. 


In Anſwer to this Objection, the Counſel for the 


Crown cited Sir William Saint Lowe's Caſe, Plowd. 


Com. 321. to ſhew, that the Lands of the Subject are 


not only liable- from the Death of the Debtor, but 


from the Time of contracting the Debt; and there 
it is held, that if any Perſon is Accountant to the 


King, or if any Money, Goods, or Chattels perſonal, 


come to the Hands of any Subject by Matter of Record 


or Matter of Fact, that the Land of ſuch Subject is 
charged for it, and liable to the King's Seizure, into 
whoſeſoever Hands it comes after, be it by Deſcent or 
Purchaſe. 


Sir Gerard Fleetwood's Cale, 8 Rep. 171. a. Re- 
ſolved, that Chattels are not bound to the King by 
Judgment, but only by the Award of Execution ; but 
that the Freehold and Inheritance of Land are bound 
in the Caſe of a common Perſon, from the Time of 
the Judgment; and in the Caſe of the Crown, from 
the Time any one becomes the King's Debtor. 


But we give no Opinion, from what Time the Real 
Eſtate of the Deceaſed is bound for a Debt to the King 
not of Record; becauſe this may alſo come judicially 
in Queſtion, upon Pleas of the Tertenants to theſe Writs 
of Diem claufit + extremum. 


The 
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The laſt Objection is, That theſe Writs of Diem 
claufit extremum appear to be founded on the Statute 
of the 33 Hen. 8. c. 39. and yet there is nothing 
in that Statute to warrant them. 


The ſecond and fifth Sections of that Statute are to 
give the King the ſame Remedy for Debts on Bond 
as he had for Debts on Record; and I own that they 
are not applicable to the preſent Caſe: But the ſeventh 
Section is applicable to it; which provides, that Suits 
for the King's Debts ſhall be in the Courts where they 
grow due. Now although the Receipt of the King's 
Money which cauſed the Debt was in Pars, yet the 
Inquiſition taken upon the Commiſſion iſſued out 
of this Court was ſufficient to warrant theſe Writs 
of Diem clauſit extremum for the Recovery of the 
Debt due from the Deceaſed, as ariſing in this Court. 


Section 25. is alſo applicable to this Caſe, which 
preſerves the King's Preference before common Perſons. 


The Caſe of The King and Manley, 12th February 
I 742, is this very Caſe, and an Authority in Point. 


We therefore are of Opinion, that theſe Writs of 
Diem clauſit extremum are well warranted; and that 


the Order to ſhew Cauſe why they ſhould not be ſet aſide 


ought to be diſcharged. And we accordingly diſcharged 


it, 


; Michael- 
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Michaelmas Term, 


24 Geo. 2. 1750. 


Charles Malden, who, &c. againſt John 
Bartlett. 


HE Plaintiff exhibited an Information in this 
Court, ſetting forth that he ſeized to the Uſe of 
his Majeſty and himſelf, as forfeited, aParcel of Tobacco 
Stalks or Stems, ſtript from the Leaf; for that they 
were imported from Parts beyond the Sea into Great 
Britain, contrary to the Statute in that Caſe made 
and provided, whereby they became forfeited. And the 
Prayer of the Information 1s, that they may remain 
forfeited. The uſual Proclamation is made, for any one 
to come in and ſhew Cauſe why the Goods ſhould not 
remain forfeited; and a Writ of Appraiſement is iſſued 
and returned; and the ſecond Proclamation is made. 
Fobn Bartlets comes in and claims Property; and pleads, 
that the Tobacco Stalks were not imported contrary to 
the Statute. The Attorney-General joins Iſſue, and 
there is a Verdict for the King. 


Mr. 1 and Mr. Perrot: moved in Arreſt of 


Judgment, and took ſeveral Exceptions to the Informa- 
| Ee tion ; 


Where the 
Informer 
ſuing for the 
King and 
himſelf is 
intitled to 
no Part of 
the For- 
feiture, the 
whole ſhall 
be adjudged 
to the King. 
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tion; and Mr. Solicitor-General, Sir Thomas Bootle, and 
others, were heard in Anſwer to them: And, after ſome 
Time taken to conſider of the Exceptions, I delivered 
the Opigion of the Court for the King. 


This 1 is grounded on the Act 1 2 Geb. I. 
c. 28. /. 13. And be it declared and enacted by the 
Authority aforeſaid, that all Tobacco Stalks or Stems 
ſtript from the Leaf ſhall be prohibited to be imported; 
and on Seizure and Condemnation thereof, the Com- 
miſſioners of his Majeſty's Cuſtoms ſhall and may 
-2 caule the ſame to be publickly burnt, and ſhall and 
may allow the Officer, for his Encouragement in 
making the Seizure, one Penny for every Pound Weight 
of ſuch Stalks or Stems ſo ſeized and condemned, clear 
of all Charges of Condemnation. 


It was objected by the Defendant's Counſel, that the 
Seizure is alledged in the Information to be to the Uſe 
of the King and the Plaintiff: Whereas the Tobacco 
Stalks, upon Condemnation, are to be Burnt; and the 
Officer can have no Part or Benefit from the Thing 


ſeized 3 and the Penny in the Pound he is intitled to 
is collateral. 


And to enforce this Objection, they inſiſted on the 
Stature of the gth of Geo. 2. c. 35. / 34. And 
whereas by the preſent Practice of the Court of Ex- 
chequer, and elſewhere, it is become neceſſary for all 
Othcers of the Cuſtoms and Excile, and other Officers 
of the Revenue, upon the Trial of any Information 
of 1 8 to give Proof of the exact Method and 
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Manner of making the Seizure, with an Account of the 
Form of Words uſed on that Occaſion, (notwithſtanding 
the Defendant in ſuch Cauſe does on the claiming of 
ſuch Goods acknowledge that a Seizure of them hath 
been made,) whereby there often happens a Failure of 
Juſtice, and his Majeſty, and the Officer making the 
Seizure and proſecuting the ſame, are frequently de- 
feated of their Right, without entering into the Merits 
of the Cauſe: For Remedy thereof, be it further en- 
acted by the Authority aforeſaid, that on all Trials of 
Seizures whatſoever, in the Court of Exchequer or 
elſewhere, the Seizure, together with the Method and 
Form of making it, ſhall be taken to have been made 
by the Perſon or Perſons who ſhall inform and ſue for 
the ſame, and to be done in the Manner as ſet forth 
in the Information, without any Evidence thereof; and 
all Judges and Juſtices of the Peace before whom any 
ſuch Seizure ſhall be brought to Trial or Hearing, are 
hereby required to proceed to the Trial of the Merits 
of the Cauſe, without inquiring into the Fact, Form 
or Manner of making the Seizure. 


It ſeems to me, that this Act has only diſpenſed with 
the Proof of the Seizure, and Manner and Form of 
making it, but that a proper Seizure ought ſtill to be 
alledged; for the Words are, that the Seizure ſhall be 
taken to have been done in the Manner as ſet forth in 
the Information, without any Evidence thereof ; and 
Judges are to proceed to the Trial of the Merits, with- 
out inquiring into the Fact, Form or Manner of making 
the Seizure, 


By 
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By the Statute 13 & 14 Cha. 2. c. 11. / 16. 


Seizures of prohibited or uncuſtomed Goods are con- 
fined to the Officers of the Cuſtoms. | 


By 12 Geo. 1. c. 28. / 28. No Information is to 
be filed for the Recovery of any Penalty by the Laws 
of the Cuſtoms, but by the Attorney-General or an 
Officer of the Cuſtoms. 


And the very Clauſe on which this Information is 
grounded ſuppoſes a Seizure legal; for it ſpeaks of a 
Seizure and Condemnation; and for the Encourage- 
ment of the Officer making the Seizure, gives him a 
Penny in the Pound. 


But it is ſaid—Admitting the Plaintiff could ſeize 
theſe Tobacco Stalks, yet he could not ſeize them to 


the Uſe of his Majeſty and himſelf, becauſe they are to 


be burnt. And I muſt confeſs, that in ſtrict Propriety this 
does not ſeem to be altogether right: For though this, 
being aSeizure pro Bono Publico, and to prevent a pub- 
lick Detriment, may be ſaid to be a Seizure for the 
King, as ſupreme Head of theKingdom, and as having 
the executive Power of the Laws in him, yet I do not 
well underſtand how it can be a Seizure to the Plain- 
tiff's own Uſe; and ſhould have thought it better, if it 
had been laid generally that he ſeized theſe Tobacco 
Stalks, or that he ſeized them to his Majeſty's Uſe. 


But I apprehend this Allegation to be only Sur- 
pluſage; and it is a general Rule, that Surpluſage will 


not hurt in legal Proceedings. | 
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In Vrotteſtey and Adams, Plowd. 199. it was objected 
by Anthony Brown, that the Writ was not good; be- 
cauſe the Words of it were, that the Prior and Convent 
demiſed to the Plaintiff; whereas the Convent are dead 
Perſons in Law, and cannot demiſe any thing, but it 
is only the Demiſe of the Prior: But Lord Dyer held 
the contrary; for ſince it is apparent in Law that the 
Convent cannot demiſe, it is to be adjudged nothing 
but Surpluſage, which ſhall not abate the Writ. 


So here, ſince it is apparent that the Officer could 
not ſeize to his own Uſe, it is only Surpluſage, and 
will not vitiate this Information. Sav. 6. 


But the Objection which was moſt relied upon is, 


that this Information is not maintainable; becauſe the 
Plaintiff can recover no Part of the Forfeiture, as the 
Tobacco Stalks upon Condemnation are to be burnt. 


And the Defendant's Counſel, in Support of it, cited 
Cuff and Yachel, 1 And. 138. Action on the 23d of 
Queen Elizabeth, for not coming to Church; whereby 
a Forfeiture of Twenty Pounds à Month is incurred to 
the Queen: And then the Act diſtributes the Forfeiture 
between the Informer, the Queen, and Poor of the 
Pariſh. And it was objected, that the whole Forfeiture 
was given to the Queen, and that therefore the Infor- 
mer could not ſue; becauſe it is abſurd that any one 
thould ſue for what belongs to another. But the Court 
held, that the Diſtribution was not void; but that the 
Informer was intitled to a third of the Forfeiture; and 
that therefore the Action was well brought. 

1 And 


_—— 
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And indeed this Caſe, according to the Obſervation 
made at the Bar, does ſeem to imply, that an Informer 
cannot maintaia an Information, where he is not inti- 
tled to the Forfeiture, or any Part of it. 


It muſt be admitted, that the Plaintiff can have no 
Part of the Tobacco Stalks, nor can he have Judgment 3 
on this Information for the Penny in the Pound given by 5 F 
the Act; for the Judgment is only, that the Tobacco © 
Stalks do remain forfeited, and that they be burnt 


according to the Act. | ; 4H 


But I think that this conſequential Benefit of aPenny 
in the Pound, will intitle the Plaintiff to proſecute to 
Condemnation ; for otherwiſe there will be (as my 
Brother Smythe obſerved upon the Motion) a Tags 


without a Remedy. 


But ſuppoſing the Act had given the Officer no 
Benefit, the Information would have been good, ac- 
cording to the Authorities 1 ſhall mention, which 
are contrary to the Caſe of Cuff and Yachel. 


Roe againſt Noe, Hard. 185. In an Information at 
the Suit of Croſs, as well for the King as himſelf, for 
ſelling and importing to be ſold Foreign Woollen; (and 
I ſuppoſe there was a Verdict for the Plaintiff, though 
that is not ſtated :) But the Book goes on, that after- 
wards Judgment was given for the King only, becauſe 
no Act of Parliament gives the Informer a Share. 


4 Oldfield, 
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_ Oldfield, who, &c. againſt Blaydwin, entred Mich. 7 


Anne, Koll 5x. Information upon the Statute 1. 


M. c. 32. continued by 4 & 5 W. c. 24. for car- 
rying 380 Fleeces of Wool, containing 66 Tods and 14 
Pounds Weight, within five Miles of the Sea Coaſt, in 
order to Exportation, without due Entry made of it; and 
the Plaintiff demands a Moiety. After a Verdict for the 
Plaintiff, the Defendant, in Eaſter Term, 8th of Anne, 
1709, moved in Arreſt of Judgment; and the Excep- 


tion taken to the Information was, that the whole 


Forfeiture was given to the Queen, and yet the Plain- 
tiff demands a Moiety of it: And on great Debate by 
eminent Counſel on both Sides, Judgment was given 
in Trinity Term following, for the Queen, for the whole 
Forfeiture. 


This Information is agreeable to all the Precedents 
for importing Tobacco Stalks contrary to the Act 
I2 Geo. 1. c. 28. 


Judgment was accordingly given for the King, in the 
preſent Caſe. 
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The King againſt John Cotton, Eſquire. 


HIS Caſe ſtands for the Judgment of the Court: 

And as it is a Caſe of great Conſequence both 

to the Crown and the Subject, fo it has been very in- 
geniouſly and learnedly argued by the Counſel on both 
Sides; and the Court have endeavoured to give it 
that mature Conſideration which ſo important a Caſe 


; deſerved. 


The Caſe upon the Record is thus An Extent iſſued 
out of this Court, teſted the i 4th Day of October in the 


21ſt Yearof his Majeſty's Reign, directed to the Sheriff 


of the County of Huntingdon, againſt Philip Chapman, 
Eſquire; upon a Bond entred into by him and others to 
his Majeſty, bearing Date the 24th of March in the 8th 


Year of his Majeſty's Reign, whereby they became 


jointly and ſeverally bound to his Majeſty in 15001. 
payable at a a Day then paſt. 


And 
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And upon another Bond, entred into by Philip Chap- 
man and others, bearing Date the gth Day of Auguſt, 
in the 2oth Year of his Majeſty's Reign; whereby they 
became jointly and ſeverally bound to his Majeſty in 
8000/7. payable at a Day then paſt. 


And then the Writ ſuggeſts, that neither of theſe 
Sums had been paid. | 


The Sheriff is therefore commanded, not to omit for 
any Liberty in his Bailiwick, but to take the Body of 
the ſaid Philip Chapman, and to keep him in Priſon till 
he ſhall have fully ſatisfied the ſaid Debts. 


And the Sheriff is alſo, on the Oath of good and 

lawful Men of his Bailiwick, and by legal Teſtimony 
of Witneſſes, and by all other Ways, Means and 
Methods, whereby the Truth may be the better known, 
to inquire what. Lands and Tenements, and of what 
yearly Value, the ſaid Philip Chapman had in his Baili- 
wick, on the ſaid 24th of March, in the 8th Year of his 
Majeſty's Reign, when he firſt became indebted, or at 
any Time after. ED 


And what Goods and Chattels, of what Kind and 
Value, and what Debts, Credits, Specialties and Sums 
of Money, the ſaid Philip Chapman, or any other Perſon 
or Perſons in Truſt for him, (the Words of the Writ 
are)now hath: That is, on the Day the Writ is teſted. 


And the Sheriff is tocauſe all and ſingular the faid 
Goods and Chattels, Lands and Tenements, Debts, 
Ga Credits, 


— — 
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Credits, Specialties and Sums of Money, in whoſe 
Hands ſoever they then remained, by the Oath of 
good and lawful Men to be appraiſed and extended; 
and to take and ſeize them into his Majeſty's Hands, 
that he may have them until he ſhall be f ully ſatisfied 
[ \ his ſaid Debts, according to the Statute in that Caſc 
1 made. 


And there is Power given to the Sheriff to call Wit- 
neſſes before him, and to examine them touching the 
Premiſes. 


And the uſual Proviſo, not to ſell without Leave of 2 
the Court. = 


The Sheriff has returned an Inquiſition, taken before 
him the 10th Day of November in the 21ſt Year of 
his Majeſty's Reign, finding ſeveral Lands and Goods 
Z not material to be ſtated in this Caſe ; but as to the 
Goods claimed by Mr. Cotton, the preſent Defendant, 
it is found, that the ſaid Philip Chapman, on the ſaid - 
r 4th Day of October, (being the Teſte of the Extent,) 2 
and on the Day of taking the Inquiſition, was poſſeſſed, 5 
as of his own Goods and Chattels, of and in the ſeveral .. 
Goods and Chattels of the ſeveral Natures, Kinds and | 
Values, mentioned and ſpecified in a Schedule or In- 
ventory thereof to the ſaid Inquiſition annexed, marked E 
Letter (B), amounting in Value to the Sum of 3 19/7. 75. | 


But the Jury further find, that there was due and 
owing to John Cotton, Eſquire, at Michaelmas then laſt, 
from the ſaid Philip Chapman, the Sum of 2571. 64. Gd. 
ior Rent of the Premiſſes whereon the ſaid Goods and 

Chattels 
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Chattels were ſo ſeized; and that on the 12th Day 
of October then laſt paſt, a Diſtreſs was made of all 
the Goods and Chattels mentioned in the ſaid Schedule 
marked Letter (B), for the ſaid Rent; except the Hay- 
cock therein mentioned to be in Brickhill-Chſe, of the 


Value of 10/7. 


The Jury find the Notice of the Diſtreſs in hzc verba; 
and that the Schedule or Inventory marked (B) contains 


an Account of the Goods and Chattels which were 


diſtrained for Mr. Cotton's Rent. 


The Defendant Mr. Cotton was adviſed, or did not 
think it proper, to rely upon the Facts found in his 
Favour by the Inquiſition; but has claimed Property in 
this Court, of all the Goods and Chattels in the 
Schedule or Inventory marked (B), except the Haycock 
in Bricbbill-Cloſe; and as to what he has ſo claimed, 
he has pleaded ſpecially, that before the ſaid r 4th of 
O#ober, on which Day the ſaid Writ of Extent iſſued, 
(to wit) on the firſt of March 1743, he was, and 
continually ſince that Time bath been, ſeized in Fee 
of a Meſſuage, Barn, Stable, Garden, and ſeveral Lands, 
(naming the particular Cloſes, ) with the Appurtenances, 
ſituate and being at Connington, in the County of Hun- 
tingdon; and being the Tenement and Farm in the 


Inquiſition mentioned, whereon the Goods and Chattels 


mentioned in the Schedule marked (B) were ſeized. 


And the ſaid John Cotton, being fo ſeized of the ſaid 


Meſſuage or Tenement, with the Appurtenances, 
afterwards, and long before the ſaid 14th of Ofober, 


when the ſaid Writ of Extent iſſued, (to wit) on the 


ſaid 


« 
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ſaid firſt Day of March 1743, at Connington aforeſaid, 

demiſed the ſaid Meſſuage and Tenement, with the 
Appurtenances, to the ſaid Philip Chapman ; To hold 
from Lady- day then next for one whole Year; and ſo 
from Year to Year, as long as it ſhould pleaſe both 
Parties : Yielding and paying, yearly and every Year 
during which the ſaid Philip Chapman ſhould hold the 
ſaid Meſſuage and Tenement by Virtue of the ſaid 
Demiſe, the Rent or Sum of 171 J. 315. to be paid 
half-yearly, at Michaelmas and Lady-day, by equal 


Portions. 


Buy virtue of which Demiſe the ſaid Philip Chapman 
afterwards, (to wit) on the 26th of March 1744, 
entred into the Premiſſes, and was poſſeſſed thereof; 
and held and enjoyed the ſame by virtue of the ſaid 
Demiſe, continually from thence, until, at and upon the 
ſaid 14th of October, when the ſaid Writ of Extent 
iſſued. | 


And the Defendant Mr. Cotton further ſays, that 
257/, 65. 6d. of the ſaid Rent, for one Year and an 
Half, ending at Michaelmas in the 21ſt Year of his 
Majeſty's Reign, at that Feaſt, and on the 12th of 
October in that Year, were in Arrear and unpaid to 
him; wherefore he, before the Day of iſſuing the ſaid 
Writ of Extent, (to wit) on the x 2th of Ocrober in the 


ſame Year, entred into the Premiſſes, to diſtrain for the 


Rent aforeſaid ſo in Arrear, and ſeized and took all the 
Goods and Chattels mentioned in the Schedule marked 


(B), except as aforeſaid, being found on the ſaid Pre- 


miſſes, as a Diſtreſs for the ſaid Arrear of Rent, and 
impounded the ſame upon the Premiſſes, in ſuch Parts 
3 thercof 
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thereof as were moſt convenient; and immediately 
after taking the Diſtreſs, (to wit, ) on the 1 2th Day of 
October aforeſaid, gave Notice to the ſaid Philip Chap- 


tnuam of the ſaid Diſtreſs, and of the Cauſe of taking it. 


Mr. Cotton further ſays, that the Goods and Chat- 
tels ſo diſtrained, or any of them, were not replevied 
within five Days after the Diſtreſs and Notice aforeſaid ; 
and that after the Expiration of the five Days, he, 
together with Thomas Dix then being Conſtable of the 
Pariſh of Connington, in which the Diftreſs was taken, 
cauſed the ſaid Goods and Chattels to be appraiſed by 
William Blott and fob Bond, being {worn by the ſaid 
Conſtable to appraiſe the ſame truly, according to 
the beſt of their Underſtanding; and the ſaid two 
Appraiſers appraiſed the ſame at 280 J. 145. 6d. And 
the ſaid Defendant would have ſold the ſaid Goods 
and Chattels ſo diſtrained for the beſt Price that could 
be got for the ſame, in order to the Satisfaction of the 
ſaid Arrear of Rent; and after Satisfaction of the ſaid 


Arrear of Rent, and of the Charges of the Diſtreſs, 


Appraiſement and Sale, would have left the Overplus 
in the Hands of the Conſtable, for the Uſe of the ſaid 


Philip Chapman : 


But the Defendant Mr. Cotton ſays, that after the 


{aid Diſtreſs, Notice and Appraiſement, and before 
the ſaid Goods and Chattels, or any of them, were or 
could be conveniently ſold, and whilft the ſame con- 
tinued ſo impounded, the Sheriff of the County of 
Huntingdon did ſeize the ſame into the King's Hands, 
by Colour of the ſaid Writ of Extent. 

oy” Hh Traverſes 
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Traverſes That the ſaid Philip Chapman, on the 
ſaid 14th of October, in the 21ſt Year of his Majc{ty's 
Reign, or at any Time afterwards, was poſſeſſed, as 
of his own proper Goods and Chattels, of and in the 
Goods and Chattels mentioned in the ſaid Schedule or 
Inventory marked Letter (B) to the ſaid Inquiſition 
annexed, or of any Part thereof, (except the Haycock 
in the Brickhill-Che,) in Manner and Form as is found 
by the Inquiſition: And concludes in common Form, 
with praying, that the King's Hands may be removed; 
and that the Sheriff may be diſcharged from accounting 
for theſe Goods; and that the Defendant may be diſ- 


miſſed from this Court. 


Mr. Attorney-General has demurred generally to 


this Plea; and the Defendant has joined in Demurrer. 


Before 1 particularly enter upon the Conſideration of 


this Caſe, I would premiſe two Things, which are 


agreed by the Counſel on both Sides, 


Firſt, That if the Goods diſtrained had been actually 
ſold before the Day on which the Extent bears Teſte, 
that there would have been no Colour for a Seizure of 
them; for this plain Reaſon That the Extent autho- 
rizes the Sheriff to ſeize Mr. Chapman's Goods; and 
after Sale the Property would have been altered out 
of him, and veſted in a Stranger. 


Secondly. And for the fame Reaſon, it is agreed, 
that if this had been the Caſe of Goods pawned or 
3 | pledged 
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pledged by Mr. Chapman to Mr. Cotton, before the 
Teſte of the Extent, they could not have been legally 
ſeized ; becauſe the Property would have been imme- 
diately altered by the Act of Mr. Chapman, and Mr. 
Cotton would have gained a ſpecial, though not an ab- 
ſolute Property in them. Fits. Barr. 121. Plowd. 487. 
prove no more as to Pledges than what is admitted. 


1 ſhall now apply myſelf to this particular Caſe. 


And the general Queſtion is—Whether Goods are 
not liable to be ſeized on an immediate Extent for the 
| King's own Debt, after a Diſtreſs taken of the ſame 
Goods by a Landlord, for Rent juſtly due to him, and 
before an actual Sale of the Goods? | 


And in order to determine this Queſtion, I ſhall 
conſider the Nature and Effects of a Diſtreſs. 


A Diſtreſs (ſo far as it is applicable to the preſent 
Caſe) is where one takes the Cattle or other Things of 
another, in ſome Ground or Place, for Rent in Arrear; 
which Cattle, or other Things ſo taken, are to be kept 
in a Pound until the Diſtrainer be ſatisfied his Rent, 
or the Cattle or other "Things be releaſed by due 
Courſe of Law, or in other Words, are replevied, in 
order to enforce Payment of the Rent. 


This being the Nature of a Diſtreſs, I will inquire 
into its Effects. 


Firſt—Affirmatively. 


Goods 


—_— 
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Goods ſo diſtrained are not liable to the Diſtreſs of 
another Subject, becauſe they were in the Cuſtody of 
the Law. Bro. Diſtreſs, pl. 7 5. 


Nor are they liable to another Subject's Execution, ſor 
the ſame Reaſon. Bro. Pledges, pl. 28. Finch's Law 11. 


Noay, further, according to the Caſe I am going to 
cite, where the King claims by Forfeiture upon an 
Attainder or Outlawry, the Subject ſhall have the Be- 
nefit of his Diſtreſs againſt the Crown, and the King 
cannot have it without Redemption. 


Bro. Pleages, pl. 31. A Man diſtrains his Termor 
for Rent arrear, and after the Termor is attainted for 
Felony done before Diſtreſs taken. And the Opinion 
of the Court was, that the King ſhould not have the 
Diſtreſs as forfeited, without ſatisfying the Party who 
diftrained ; for this was lawfully taken at the Time of 
the Diſtreſs: Otherwiſe, where the Donor diſtrains the 
Tenant in Tail for Rent, and after the Tenant in 
Tail is attainted for Felony done before the Diſtreſs ; 
for there the Donor may diſtrain the Heir of he Te- 
nant in Tail, after the Execution of his Father; yet in 
the firſt Caſe he hath no other Remedy. 


[ Juſtice Harper, in icholls and Wicholls, Plowd. 4.87. 
cites this Caſe a little differently: That the Earl of Ken: 
had a Return of certain Cattle in Replevin, and the 
Owner of them is attainted; the Earl ſhall keep them 
| againſt the King, till he is ſatisfied for the Thing. 

i And 
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| And it 1s allo cited by Mr. Juſtice Dodderidoe As 
Law. 3 Bulſir. 17. 


The Diſtrainer may maintain a Writ of Rejſcous, if 
the Cattle or other Things are reſcued before they are 


put into the Pound; and a Parco fracto, if they are 


unlawfully taken out of the Pound after impounding ; 
but theſe Writs are for the Injury done to the Dil- 
trainer, and are not founded u pon his Property, as 
appears by the Form of the Writs in Fitz. Wat. Brev. 
440 Edit. 228, 230. 


The Diſtrainer's Executor ſhall have the Benefit 
of his Teſtator's Diſtreſs, 15 E. 4. 10. but he can- 
not be in a better Condition than his Teſtator was. 


| Second] y—Negatively. 


The Diſtrainer neither gains a general nor a ſpecial 
Property, nor even the Poſſeſſion, in the Cattle or 
Things diſtrained : He cannot maintain Trover or 
"Treſpaſs ; for they are in the Cuſtody of the Law by 


the Act of the Diſtrainer, and not by the Act of the 


Party diſtrained upon. 


Mich. 20 H. 7. fo. 1. pl. 1. There it is expreſsly 
ſaid, by Frowicke, Chief Juſtice of the Common 
Pleas, and not denied, that the Diſtrainer hath neither 
Property nor Poſſeſſion in the Diſtreſs, for the Pound 
is an indifferent Place between them, and the Party 
diſtrained is only reſtrained from the Uſe of the Diſtreſs 


till Payment of the Rent; and if a Stranger takes the 
14 Goods 


1 


— 
. 


Trinity Term, 24 & 25 Geo. 2. 1751. 


I22 


a —— — — 
Goods diſtrained out of the Pound, the Lord ſhall only 
have a Parco fracto; and in the fame Caſe the Tenant 
ſhall have an Action of Treſpaſs, for the Property re- 
mains in him: And it is not like a Pledge, for he has 


a Property for the Time; and fo of Bailment of the 


Goods to be redelivered, the Bailee ſhall have Treſpaſs 
againſt a Stranger, becauſe he is chargeable over. Ab- 


6 Bro. Property 52. 


1 auld Conham, Mich. 7 Vac. C. B. Owen 123. 
It was agreed by the Court, that if a Man takes a 
Diſtreſs, he cannot work the Diſtreſs, for it is only 
the Act of Law that gives Power to the Diſtrainer; 
for he hath no Property in the Diſtreſs, nor Poſſeſſion 
in ure. And it was agreed by Lord Coke and Mr. 
Juſtice Warburton, that when a Man hath a ſpecial 
Intereſt in a Thing by Act in Law, he cannot 
work it, or otherwiſe uſe it; but contrary upon a 
ſpecial Intereſt by the Act of the Party, as in Caſe of 
a Pawn. 


| The Diſtrainer cannot tan a Hide, becauſe the 
Marks for knowing it are taken away. Duncomb verſus 
Neve and Green, Cro. Elia. 783. | 


Bagſhaw and Gawen, 1 Ro, Abr. 6 73. Letter P. 
pl. 8. Mey 119. held he cannot milk a Cow. 


And yet Cro. Fac. 147, 148. reports this Part of 
the ſame Caſe otherwiſe; that of N eceſſity a Cow 


may be milked, to prevent her being ſpoiled : And 


12 Co. ro. countenances enn Opinion. But this 


1 # Point 


— 
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Point not being now _— in Judgment, we leave 
it undetermined. 


Goods diſtrained are in the Cuſtody of the Law, 
Co. Lit. 47. 6. As the Diſtrainer could not uſe or 
work the Diſtreſs, much leſs could he ſell it, atCom- 


mon Law. 


a yet, in Madox's Hiſtory of the Exchequer 670. 
it is ſaid, that when Sheriffs had levied or diſtrained 
for the King's Debts, it was their Duty to ſell or diſ- 
pole of ſuch Diſtreſs at a juſt and reaſonable Price, fo 
that the Owner was not aggrieved thereby. 


This brings me to conſider the Nature and Effects 
of an immediate Extent for the King. 


The Nature of an Extent I have already ſtated from 
the Writ in this Cauſe, the Words of which, (ſo far 
as relates to the preſent Caſe,) are to ſeize into the 
King's Hands the Goods and Chattels which the King's 
Debtor now hath; that is, on the Day of the Teſte of 


the Extent. 


And the Effect is, that an Extent binds the Pro- 
perty of the Goods of the King's Debtor from the 


x | eſte of it. 


41 E. 3. Fitz. Execution 38. Execution upon a 


Statute-Merchant was ſued in C. B. A Writ out of 


Chancery, rehearſing that the Conuzor was the King's 
Debtor in the Exchequer, was ſhewn, and therefore 
Execution ceaſed till the King's Debt was levied : But 

it 


4 


. 
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it was prayed that Proceſs might be continued upon 
the Roll in the mean Time; but no Capias was award- 


ed againſt the Body. 


3 E. 6. Dyer 67. 3.  Sening fellows s Caſe. the ſued 
a 1 Writ of Extent againſt Broumſopp, directed to the 
Sheriff of Berk/bire, whereby Lands were extended and 
Goods ſeized, but no Liberate. A Writ of Prerogative 
iſſued out of the Court of Exchequer, reciting the 
King's Prerogative to be firſt ſerved; and commanding 
the Sheriff to levy the King's Debt of the Goods, if 
ſufficient, if not, then upon the Lands ; which Writ 
was delivered to the Sheriff after the Day of the Return 
of the firſt Writ, (although the firſt Writ was not 
returned at the Day) and the Sheriff returned the 
ſpecial Matter, that there were no Goods or Lands. 
beyond what he had extended. But he was amerced : 
For he ought to have returned the Extent, for the Ser- 
vice of the King's Debt; becauſe the Property of the 
Goods and Lands was not in $7ringfe//ow, till they were 
delivered to him by a Writ of Liberate. But the Book 
goes on —Iaeo quere, quia contra opinionem multorum in 
Zemplo; becauſe they were ſeized into the King's Hands 
to be delivered to the Party, and ſo they are in the 
Cuſtody and Conſideration of the Law, and privileged 
from all other Executions. 


And Mr. Callis, in his Reading on the Statute of 
23 Hen. 8. of Sewers, 195, 196. thinks it to be the 
better Opinion, that theſe Goods and Lands were not 


liable to Seizure for the Crown. 


But 


— 
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But notwithſtanding the Opinions of the Gentlemen 
of the Temple, and of Mr. Callis, I ſhall ſhew i 
fellot's Caſe to be undoubtedly Law. 


Lord Hobart, in Sheffeild and Ratcliffe, fo. 339. cites 
it as Law; and ſays, that the Sherift was enforced, not- 
WR the Cuſtody of Law, to ſerve the King. 


Add Erd Chief Ju ſtice Rolle, in the ſecond Volume 
of his Abridgement, 158. Letter. G. pl. 2. has ab- 
ridged this Caſe, and ſays the Sheriff ought to execute 
the Extent for the King's Debt, becauſe the Property of 
the Goods and Land was not in String fellow, before 
they were delivered to him by by a Writ of Liberate, 
and therefore liable to the King's Extent. 


The Queen and Tannar Arnold, Mit ich. 8 Anne, in 
Scaccario. It was taken for granted by the Court, that 


an Extent for the Queen's Debt binds the Property 
of the Debtor's Goods from the Teſte. 


And Lord Chancellor Hardwicke, when Chief Juſ- 
tice, in delivering the Reſolution of the Court of King's 
Bench, in Braſſy and Dawſon, Mich. 6th of his preſent 
Majeſty, cited and relied upon 97ringfellow's Caſe, as 
clear Law; and ſaid it was grounded on the general 
Rule of Preference allowed by Law to the King's 


Debts. 


And though a Sheriff may maintain Trover or Tref- 


paaſs, for Goods taken in Execution by him, againſt a 


Wrong-Doer, becauſe he is anſwerable over for the 
K k Value, 
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Objection. 


Anſwer. 


33 (as was held in Wilbrabam and Snow, Mick. 21 
& 22 Car. 2. B. R. reported in 1 Mod. 30. 2 Saund. 
47. and ſeveral other Books;) yet Goods ſo taken in 
Execution, and remaining unfold, are liable to Seizure 
upon an Extent. 


But the Counſel for the Defendant rather ſeemed to 
admit, than to deny String fe/low's Cafe; but endeavoured 
to diſtinguiſh it from the preſent Caſe, by inſiſting that 
it was only applicable to the Subject's Execution, but 
not to a Diſtreſs for Rent. 


But this Diſtinction is not well founded; becauſe the 
Rule holds equally in the Caſe of a Seizure made by 
virtue of a Warrant of Commiſſioners of Bankruptcy, 
and yet their Warrant 1s no Execution. 


This was ſo held in the Caſe of The King againſt 
Crump and Hanbury, which is entred Eaſter 20 Car. 2. 
Roll 80. in the King' s Remembrancer's Office, but 


Judgment given in Zafter, 22 Car. 2. it is cited in 


the Caſe of The Attorney-General and Capel, 2 Show. 


481. and the Pleadings are at large in Tremaine's Pleas 


of the Crown 637. 


I have alſo a ſhort Manuſcript Note of it, which 
reports it thus One indebted to the Crown became 
a Bankrupt, and a Commiſſion of Bankruptcy was ſued 
out againſt him, and an Aſſignment was made of his 
Eſtate; and an Extent iſſued for the Crown, teſted the 
Day of the Date of the Aſſignment ; and the Extent 
was preferred: And this adjudged by my great Prede- 


ceſſor Lord Chief Baron Hake. 
Sir 
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Sir Bartholomew Shower reports it more fully, but to 
the ſame Effect Edward Lewis, indebted to the King 
by Bond, 3d March, 19 Car. 2. Extent on that Bond 
dated 21ſt March; Inquiſition finds Lewis poſſeſſed 1 5th 
April. And then Captain Hanbury pleads his Title: 
That Lewis, 5th March, became a Bankrupt ; that the 
5th March a Commiſſion iſſued; that the 6th of March 
the Commiſſioners found that Lewis was a Bankrupt, 
before the Date of the Commiſſion ; that the 1 2th of 
March the Goods in Queſtion were ſeized by a War- 
rant from the Commiſſioners; that the 21ſt March the 
Commiſſioners of Bankrupt aſſigned to the Creditors, 

and thereby they became poſſeſſed. To this Plea, the 
Attorney-General demurs generally ; and Judgment is 
given for the King: And although the Goods were 
actually in Caſtodia Legis, yet, becauſe the Extent came 
before the Property was veſted by an Aſſignment, it 
was held a good Extent. | 


But it was objected by the Defendant's Counſel, that 
theſe Acts ſpeak of Creditors in general, without 
naming the King ; and therefore it is within the known 
Rule: That the King not being exprefsly named, ſhall 
not be bound. And they cited the Caſe of Audley and 
Halſey, in Sir William Fones 202. where it is held, that 
neither the Statutes de Mercatoribus, nor of the Staple, 
nor the Statutes concerning Bankrupts, mention the 
King, and therefore he ſhall not be bound by them. 


I admit this in general to be true; and yet the Rea- 
ſon given by Sir Bartholomew Shower, in his Reports, 
that the Property was not altered, is the true Reaſon ; 


4. which 


Objection. 


Anſwer. 


_— 
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Objection. 


Anſwer. 


Firſt Rea- 


ſon, »47 EA 


which will appear, by ſuppoſing that the Extent in that 

Caſe had iſſued the Day after the Date of the Aſſign- 
ment ; for then it would have been a clear Caſe againſt 
the Crown, becauſe the Property of the Goods would 


have been abſolutely transferred, out of the Bankrupt, 


and veſted in the Aſſignees. The Conſequence of 
which would have been, that then they would have 
become the Goods of other Men; and when an Extent 
came afterwards, it would have been to ſeize the Goods 
of other Perſons : But the King cannot take the Goods 
of Strangers for his Debt. This is the true Diſtinction: 
Nothing bars the King but the Aſſignment ; and that 
bars him, becauſe it has altered the Property of the 


Goods. 


But the Defendant's Counſel inſiſt upon another 
Diſtinction between String fellow's Caſe and the preſent 
Caſe: That in that Caſe the Execution was only in eri, 
and executory till a Liberate; but a Diſtreſs was com- 
pleat at Common Law, for the Diſtrainer had then no 


Power to ſell. 


To which I ankwer; that the Diſtreſs was not com- 
pleat, becauſe it was no Satisfaction; but ſuppoſing, for 
Argument's Sake, that it was, yet Goods are liable to 


| Seizure on an Extent till there is an Alteration of Pro- 


perty ; and a Diſtreſs is no Alteration of Property. 
They then enforce this Objection by two Reaſons. 


Firſt, That this would be very hard and incon- 


venient; becauſe a Man might have had a Diſtreſs 


for 


+ 
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for ten or twenty Years, and yet loſe the Benefit of 
it by an Extent. 


But Length of Time will not mend the Diſtrainer's 
Condition; according to the Maxim, Quod ab Initio non 
walet tractu Temporis non convaleſcit. 


| Secondly, That Levy by Diſtreſs is a good Bar; 1 


and it would be very ſtrange that the Landlord ſhould 
be deprived of the Benefit of it, and not be at Liberty 
to diſtrain de novo. V aſper and Eddowes, Mich. 12 
V. 3. B. R. reported in 1 Salk. 248. was cited to 


prove this. 


To which I anſwer, That it is agreed in that Caſe, Anvwer. 


that if the Diſtreſs dies in the Pound, or eſcapes with- 
out the Default of the Diſtrainer, his Remedy revives, 
and he may diſtrain de novo. Dyer 280. a. b. Hob. 
61. And by the ſame Reaſon he may diſtrain de novo 
when the Diſtreſs is legally evicted without his Default; 

for Levy by Diſtreſs is only a temporary Bar, but no 


Satisfaction. 


Reaſon. 


It was then objected, that by a Diſtreſs the Diſtrainer ObjeQion. 


gains a Right to detain the Goods diſtrained till Pay- 
ment of the Rent; and this was reſembled to the 


Caſe of an Innkeeper, who may detain a Horſe for his 


keeping, tho” (as it was ſaid) he has no Property; and 
that the Property in this Caſe is immaterial. 


As to the Caſe of an Innkeeper, no Authority was Anker, 


produced, to ſhew whether he did gain a Property or 
not; and whoever will give themſelves the Trouble to 
LI compare 


__ .. 


— 
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Objection. 


compare the Caſe of Roſſe and 8 2 Rolle's 
Rep. 438. with the Caſe of the Heſiler, Telv. 66. will 
find, that very learned Judges have differed in Opinion 


upon this Point: But take it either Way, if no Property 
is gained by the Innkeeper, it is arguing in a Circle, 


and in Effect begging the Queſtion; if a Property is 
gained, then it is not applicable to the preſent Caſe, be- 


cauſe it is agreed on all Hands, that the Horſe would 


not be liable to Seizure on an Extent. And we deliver 
no Opinion upon the Caſe of an Innkeeper, becauſe 
it is not now Judictally before us. | 


But I muſt as: PI the tes Part of the Ob- 
jection, (that the Property is immaterial in this Caſe,) 


greatly ſurprized me, becauſe the Gentleman who in- 


ſiſted upon this, ſeems to have forgot his Client's Plea; 
(but he was very excuſable, conſidering the Avocations 
he then had, and the continual Hurry he was in;) for 
the Plea has expreſsly traverſed Mr. Chapman's Pro- 
perty in the Goods in Queſtion, at the Time of iſſu- 
ing the Extent: And if the Property is immaterial, then 
here is an immaterial Traverſe, and the Plea is bad on 
that Account ; for a Traverſe in pleading ought ever 


to be material, and iſſuable. But the Traverſe is very 


proper ; becauſe it traverſes the Title of the Crown 


found hs, the Inquiſition. 


For in the Caſe of The King and Mann, Hilary 
1726, in this Court, it was expreſsly laid down by Lord 
Chief Baron Pengelly, that whoever pleads to the Title 
of the Crown, found by an Inquiſition, is obliged to 


traverſe that Title ſo found; and not to put the Crown 


to traverſe the Title ſet u Pp * the Deſeudatat, or to 
1 force 
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force the Crown to take a Traverſe; though the Crown 
has an Election to traverſe the Inducement or Title 
ſet out by the Defendant. And Palmer 8 1. Keilway 
175. a, Vaugb. 62. and 2 Fo. q, 10. are to the fame 
Purpoſe. 


But the Fault in this Plea is, that the Inducement 


to the Traverſe is wholly inſufficient; for pleading a 


Diſtreſs for Rent, ſhews no Alteration of the Property 
of the Goods diftrained, but they, notwithſtanding the 


Diſtreſs, continue liable to Seizure on an Extent. 


And according to the Rules of pleading, even be- 
tween Subject and Subject, there ought to be a proper 
Inducement to every Traverſe, to ſhew the Matter 
contained in the Traverſe to be material; for though 
the Inducement to the Traverſe is not traverſable ge- 
nerally, yet it ought to be ſuch as if true will defeat 
the Title of the other Party, otherwiſe the Traverſe 
amounts to a Negative pregnant. And this is fully 
laid down in Bro. Pleadings, pl. 35. Witham and Bar- 
ker, Mich. 6 Jac. 1. B. R. Telv. 147. Fobnſon and Sir 
Henry Rowe, Trin. 8 Car. 1. B. R. Cro. Car. 265. 
Dike and Ricks, Mich. q Car. 1. Cro. Car. 335. 
Newland and Collins, Mich. 5 Geo. 1. C. B. Lord 
Chief Baron Comyns's Reports 302. 


And improper Inducements are ridiculed in 7e/ver- 


ton; as if you might as well induce a Traverſe, by ſaying 


 & Robin Hood in Barmoell ſtood. 


And this 1s ſtill ſtronger in the Caſe of the un: 
For whoever pleads off the King's Hands ought to ſhew 
| a 
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a Title prior to that found by the Inquiſition; and the 
King (as I have ſhewn already) is not confined to take 
Iſſue upon the Traverſe offered by the Defendant, but 
has an Election, to traverſe the Inducement or Title 


ſet out by him. 


But there is ſomething very particular in this Plea, 
that muſt be taken Notice of: The Defendant has 
pleaded the Diſtreſs and Notice to be on the 1 2th of 
October; that the Goods not being replevied, he after 
the expiration of five Days cauſed them to be appraiſed; 
and that he would have ſold them, if he had not been 
prevented by the Seizure upon the Extent. 


But the Extent iſſued on the 14th of Ocrober, and 
the Property of the Goods was bound that Day; and 
pleading a ſubſequent Appraiſement, and an Intent to 
ſell, is pleading an Act and an Intent contrary to Law, 


and therefore vain and nugatory; and a Subſequent 


Appraiſement is ſo far from avoiding the Title of the 
Crown, that an Appraiſement prior to the iſſuing of 
the Extent would not have been ſufficient to have 
done it: For it appears by Tremaine's Pleas of the Crown 
640. that in the Caſe of The King againſt Crump and 

Hanbury, already cited, a prior Appraiſement was 
pleaded ; and yet the Plea was held ill, and Judgment 
given for the King. Nor can the Intent to fell avail the 
Defendant, as is held in Daliſons Rep. 71. Webb and 
Paternoſter, Palmer 71. 2 Rolle's * 152. and Kidder 


and Wa, 3 Lev. 167. 


But beſides, an Appraiſement i is only a Preparatory 
Step towards a Sale ; and an Intent to ſell, is no Sale; 
and 
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and the Property of the Goods diſtrained could only 
be altered by an actual Sale. 


The Defendant's Counſel then rely on the Caſe of 
the 13 Ric. 2. Bro. Pledges 31. and cited in Plowder 
and 3 Bulſir. That where the King claims by Forfeiture 


upon an Attainder, the Subject ſhall have the Benefit of 


His Diſtreſs, againſt the Crown; and that the King can- 
not have it without Payment of the Rent : And that 
the ſame Rule ought to hold in the preſent Caſe. 


Mr. Attorney and Solicitor-General, on the other 
Hand inſiſt, that there is a Difference between the Caſe 
relied upon, and the preſent Caſe; becauſe where the 
King claims by Forteiture, he claims under the ſorfeit- 
ing Perſon, and can have no better Right to the Goods 
diſtrained than he had, though in ſome Reſpects he may 
have a better Remedy. But, in the preſent Caſe, both 


the King and Mr. Cotton are Creditors of Mr. Chap- 


nan, and are both purſuing their legal Remedies for 
their Debts: And the Conteſt in this Suit is for Pre- 
ference of Satisfaction ; and that the King 1s intitled to 
that Preference by Prerogative. | 


The Defendant's Counſel controvert this Propoſition ; 
That in Caſe of a Forfeiture, the Crown claims under 


the forfeiting Perſon: And inſiſt, that in that Caſe, as 


well as the preſent, he claims by Prerogative. 


And they cited ſeveral Cafes, which I will conſider. 
Plowd. Com. 262. Dame Hale's Caſe. Huſband and 
Wife, Jointenants of a Term for Years ; the Huſband 
is Felo de ſe, he ſhall forfeit the Whole; and yet there 
M m = 10 
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it ſurvives till Office: But after Office, it ſhall have 
Relation to the Time of the Death. The Reaſon of this 
is, becauſe the Title of the Crown and of the Wife 
concurring in the ſame Inſtant, the Title of the Crown 


ſhall be preferred. 


9 Co. 129. Quicł's Caſe, immaterial : For there the 
Crown did not claim by Forfeiture, either under an At- 
tainder or Outlawry. 


The next is Knigbt's Caſe, 5 Co. 56. a. b. And in 
many Caſes the King, who claims by a Subject, ſhall 
be in a better Caſe, in Reſpect of the Dignity and Pre- 
rogative incident by the Law to the Royal Perſon of 
the King, than the re himſelf by whom he 


claims. 


This ſhews, that the King claims by the Subject; 
which was one of the Things contended for by Mr. 
Attorney and Solicitor. 


I now Lend to Lord Coke's Inſtances. 


As, if the King has a Rent-Seck by Attainder of 
Treaſon, or by Grant, he ſhall diſtrain for it not only 
in the Land charged, but in all his other Lands ; and 
vet the Subject, by whom he claims, ſhall not diſtrain 


for it. 


This Inſtance does not alter the Nature of the 
Rent; but only ſhews that the King ſhall have a 
better Remedy than the forfeiting Perſon would have 
bad it he had not forſeited. 

The 
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The next Inſtance is, If a Subject has a Recogni- 
:Zance or a Bond, and afterwards is outlawed or attainted, 
the King ſhall ſeize all the Lands of the Conuſor or 
Obligor, whereas he himſelf could have but a Moiety. 
The ſame is in C70. fac. 513. Harar. 24. 


But this is Rill but a further Advantage in Point of 


Remedy. 


So in the Caſe then at Bar, the King ſhall take 
Advantage of the Condition, without Demand ; yet 
the Prior himſelf, under whom the King claimed, 
could not re-enter in Default of Payment of the Rent, 
without a Demand made. 


This is ail but a e Advantage in in of 


Remedy; 3 and, beſides, the King did not claim 
| " F orfeiture, but Surrender. 


The laſt Inſtance is, If the King purchaſe a Seigniory, 
of vrhich Land was held by Poſteriority, the King ſhall 
be in a better Condition than the Subject from whom 
he claims, and ſhall have the Priority. 


In this Inſtance the King claimed by Purchaſe, and 
not by Forfeiture; and ſo not applicable to the preſent 
(Cale. 


The next Caſe is in 1 Lord Hale's Pleas of the Crown 
254. If Tenant in Tail of the Gift of the King, the 
Reverſion in the King, make a Leaſe for Years, and 


hes 1s attainted of Treaſon, the King ſhall avoid that 
Leaſe; 
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ae for he King is in of his Reverſion, though 


the Tenant in Tail have Iſſue living. This hard Caſe is 
ſo adjudged in the Commentaries. 9 + Calc, in 


Fine. 


Lord Hale gives the Reaſon of this Caſe, That the 
King was in of his Reverſion; but if you will look 
into Plowden 560. you will find that the Law would 
have been quite otherwiſe, if the King had claimed by 
Forfeiture; for then he muſt have had the Land charged 
with the Leaſe: So that this Caſe is far from being an 
Authority in Favour of the Defendant. 


The laſt Caſe is, The King and 8 Show. Parl. 


Cafes 72. Baden had a Judgment againſt Clarke ; and 


after his Judgment, Clarke is outlawed at the Suit of 
Alen; and upon the Outlawry an Inquiſition is taken, 
and the Lands ſeized into the King's Hands; and then 
Baden takes out an Elegit, and has a Moiety delivered 
to him; and then comes into this Court, and pleads 
as Tertenant, to remove the King's Hands. But Judg- 
ment was given for the King, and athrmed in the Ex- 


chequer-Chamber; and afterwards in the Houſe of 
Lords, 2oth February 1694; upon this particular Rea- 
ſon, not applicable to the preſent Caſe : That he who 


pleads off the King's Hands ought to have a legal 
Title prior to the Eſtate found by the Inquiſition ; and 
it was his own Laches and Default that he did not 
perfect his Title, by ſuing out an E/egit and extending 
the Lands, before the taking of the Inquiſition upon 
the Outlawry ; for then he would have bad a "wc 
Title againſt the Crown. 


4 | | | : I now 
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I now proceed to deliver the Senſe of the Court 
upon this Point. We think that there is a Difference 
between Caſes where the King claims by Forfeiture, 
upon an Attainder or Outlawry, and where he ſues for 
the Recovery of a Debt; becauſe a Man can only forfeit 
what he has, though the King may in reſpect of the 
Forteiture be intitled to Advantages in Point of Re- 


medy, which the forfeiting Perſon would not have 
been intitled to in Caſe he had not forfeited: And that 


an Eſtate which is not forfeited even for Treaſon, may 
yet be liable to the Satisfaction of the King's Debt. 


1 ſhall ſupport this Difference be Authorities. 


| That a Man can only forfeit what he has, is laid 
Gown in Plowd. 487. 


3 s Caſe, 1 And. 19. Mo. 100. Cranmer, 


Archbiſhop of Canterbury, made a Feoffment of Lands 


to the Uſe of himſelf for Life, and after his Deceaſe, 
to the Uſe of his Executors and Aſſigns for twenty 
Years, and after to the Uſe of Thomas Cranmer in Tail: 
The Archbiſhop was attainted of Treaſon. And if this 
was an Intereſt in the Archbiſhop, or not, was the 

Queſtion. And it was held it was not, and that there- 
fore he could not forfeit it. | 


And yet what is not forfeited even for Treaſon, may 
be liable to the King's Extent. 


Nn | Sir 
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Sir William Smith and Wheeler, Eaſter 23 Car. 2. 


B. R. 1 Ventr. 128. 2 Keb. 772. The Queſtion was, 


Whether a Leaſe which Simon Maine had Power over, 


who was attainted of Treaſon as one of the Regicides, 


was forfeited or not? And held it was not; becauſe 
the Power was inſeparably annexed to his Perſon, 
and becauſe the Power was not found to be executed. 


But Mr. Juſtice Ventris, Re 132. reports, that 
Lord Hale ſaid, As to Execution for the King's Debt, 
it differs ; for the Proceſs ever did and does run, De 
Terris de quibus illi, aut aliquis ad eorum Uſum. It is 
true, that in Sir Charles Hatton's Caſe it was reſolved, 


that the King's Debt ſhould be executed upon Land 
wherein he bad a Power of Revocation. 


Mr. Keble, fo. 775. reports, That all Proceſs for 
the King's Debts is, De quibus D. or any other to 
his Uſe, is ſeized : So it differs largely from this. 


I have ſeen a very accurate Manuſcript Report of 
that Caſe; by the Favour of my Brother Legge, 
which reports the Difference in theſe Words : 


There is a Difference between the King's Debts 
and this Caſe ; for the King ſhall extend the Land 
when there is nothing in the Debtor but only a 
Power : Otherwiſe here. 


And that a Wer of Revocation will ſubject 1 


to the King 8 — is held in Sir Edward Coke's 
Caſe, 
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Caſe, Godb. go. and other Books, and cited in Heb. 
339. and Harar. 24. 


lt was then objected, that the King's Prerogative Objeftion. 
muſt be immemorial ; Plowd. 322. Hardr. 27. and 
no Extent could have iſſued on ſuch a Bond as this | 
till the Statute of 33 Hen. 8. c. 39. /. 55. therefore 4 
the King can have no ſuch Prerogative. | 


I admit that the King's Prerogative depends upon Anſwer. 

| Preſcription, Uſage, or Statute, which the Court muſt 
determine ; but when Power 1s given by that Statute 

to iſſue Proceſs upon ſuch a Bond by Capias or Extend: 
facias, as in their Diſcretions ſhall be expedient, ſuch | 

Extents . ſhall have the ſame Effects as an Extent | 

iſſued upon a Statute-Staple or Judgment at Common 

Law. EE 


. 2 4 wag Wor 


New Things are governed by Old Laws, Lane and 
Cotton, 1 Salk. 18. 1 Lord Raym. 654. 


It is further objected, That the King's Prerogative Objeaion. 
can do no Wrong; but the King can have no ſuch 


Prerogative as is here claimed, becauſe it would be 
injurious and prejudicial to the Subject. Plowd. 487. 


The ſame Law which gives the Subject the Pro- Anfwer. 
perty in his Goods, eſtabliſhes the King's Prerogative; 
and here is no Injury, though there may be ſome Hard- 
ſhip: And the ſame Objection would equally hold 
againſt String fellow's Caſe, and the Caſe of The King 
againſt Crump and Hanbury ; and * they are un- 
doubtedly Law. 


Another 
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Objection. 


Anſwer. 


Objetion. | 


Anſwer, 


Objection, 


Anſwer. 


Another Objection was, That this Prerogative is 
not taken Notice of in the Statute De Prerogativa 


Regis. 


T he King has ſeveral Prerogatives not enumerated 
in that Statute. Plowd. 322. The King and Queen and 
Dr. Birch, 1 Ld. Raym. 23. 


af Another Objection was, That the Statute of 2 . 
& M, was made in Favour of Landlords, and it could 
never be the Intent of it to leflen the Landlords for- 


mer Remedy. 


It is ſo far from leſſening it, that it has enlarged it, 
by giving the Landlord Power to ſell after the Expi- 
ration of five Days; but this Power ſuppoſes the Pro- 
perty to remain in the Tenant till a Sale is made pur- 
ſuant to the Statute. 


The laſt Objection was, That where a Prerogative 
is claimed by Preſcription, Precedents ought to be 
ſhewn of the judicial Allowance of that particular 
Prerogative; but none are produced by the Counſel 
for the Crown. | 


To which I anſwer : 


Fir}, Though no Precedents are produced, yet 
this Caſe falls 8 en the Principle of String fellow's 
Caſe, and of the Caſe of De King againſt Crump and 
Hanbusy, That where the Property of Goods is not 
diveſted out of the King's Debtor, they are liable to 


1 Seizure 


* 


_ 
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Seizure upon an Extent; and where the Reaſon is 
the ſame, the Law muſt be the ſame. 


But, Secondly, Our Predeceſſors above thirty Years 
ago were of Opinion, that Goods diſtrained for Rent, 
and not ſold, were liable to Seizure upon an Extent, 


The King and Dale, Eaſter 1719, in this Court: 
An Extent, bearing Teſte the 4th of Movember, iſſued 
againſt Dale, by virtue of which Corn and Hay were 
ſeized ; but Mitchel the Landlord having diſtrained 
the ſame for Rent the 29th of October before, refuſed 
to let it go; upon which an Attachment was moved 


for againſt Mitebel: The Goods not having been ſold 


within five Days, purſuant to the At 2 W. & M. 


no Property was diveſted by the Diſtreſs, and they 
were in the Landlord's Hands only in Order to his 
Satisfaction; but this being a Point of Law Mzzchel 
was ſuppoſed not to underſtand, and being the She- 
riff was negligent in executing the Yerditioni Ex- 
ponas, the Court refuſed to grant an Attachment. 


Here is an expreſs Authority in Point; and is not 
weakened by the Objection, that the Court did not grant 
an Attachment, becauſe it is ever Term's Experience 
not to proceed to Rigour and Exatemity where a Con- 
_ tempt is not wilful, but only by Miſtake; and they in 
ſuch Caſe only take Care to have Juſtice done, or Satiſ- 


faction made. 


This Plea therefore cannot be ſupported, without 
overturning a Principle of Law unqueſtionably eſta- 
ws bliſhed, 


— 
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liſhed, and contradicting the Opinion of the Court in 


the Caſe of The King and Dale. 


For theſe Reaſons, we are all of Opinion, that Jud 8” 
ment ought to be given for the King. 


The Defendant having ſucceeded to the Title of a 
Baronet, brought a Writ of Error, directed to the 
Treaſurer and Barons; aſſigned Errors; and Mr. At- 
torney joined in Error: And then the Writ of Error 


abated by the Death of Sir John Cotton. And a 


Queſtion aroſe, Whether the new Writ of Error ought 
to be directed to the Treaſurer and Barons, as the 
former Writ was, or to Lord Chancellr? And Lord 
Chancellor Hardwicle, and the Lords Chief Juſtices 

Lee and Willes, after taking Time to conſider of it, de- 
livered their unanimous Opinion, in the Exchequer 
Chamber, that it ought to be directed to the Treaſurer 


and Barons; according to Sir William Pelbam's Caſe, 


x Co. 1x, 12. Altonwood's Caſe, 1 Co. 34, 38. Sir 
William Herbert's Caſe, 3 Co. 11, 15. and Polbill and 
Cate, 1 Fo. 14. But contrary to Wal. bam $ Cale, 


Plow. Com. 564, 565. and Sav. 39. 


Lady Cotton, as Executrix to Sir Jobn, accordingly 
brought a Writ of Error, directed tothe Treaſurer and 
Barons; aſſigned Errors: And Mr. Attorney having 


Joined in Error, this Caſe was argued before the Chief 


J uſtices Ryder and Willes, by Mr. Starkie for Lady 


Cotton, and by Mr. Solicitor-General for the King, 
And Mr. Perrott was retained by Lady Cotton, for a 


fecond Argument; but he "TY — further to 
3 offer 
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offer than had been inſiſted upon by Mr. S:arkie, Lord 
Chancellor, by the Advice of the Chief Juſtices, 
affirmed the Judgment on Tuęſday the roth Day of 
June 1755, in the Exchequer Chamber; and Lady 
Cotton, purſuant tothe Opinion of her Counſel, acqui- 
eſced, and anſwered the Value of the Diſtreſs to the 


Crown. 


Ae Lamb againſt Chriſtopher Gunman, 


N Action of Treſpaſs was brought by the Plain- The Court 


removed an 


tiff againſt the Defendant, in the Court of King Aden into 


Bei for taking a Quantity * Wine deſcribed in 
the Declaration. * 


The Defendant juſtified, as Servant to the Duke of 
Cleveland, for taking two Tuns of Wine for the Duty 
of Priſage, under a Grant of King Charles the Second, 
to the Duke's Father, in Tail-Male, Remainder to the 
firſt Duke of Grafton in like Manner, Reverſion in 


Fee to the Crown. 


The Court removed the Cauſe, upon reading the 
Pleadings, into the Office of Pleas of this Court, as the 


King's Revenue was concerned in the Event of the 


(Cauſe. Hammond's Caſe, Haradr. 176. 


Hilary 


the Office of 
Pleas, where 


it appeared 
that the Re- 


venue of the Crown was concerned in the Event of it. 
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The Atrorney-General againſt Mrs. Roſe 
Dupleſſis and others. 


Where n FFVHIS is an Engliſh Information, exhibited by 


Informa- | 
. Attorney-General againſt the Defendant; 


farc te. which ſets forth, that Henry Hare, late Lord Colerane, 


King's Ti- of the Kingdom of Ireland, by his Will duly executed, 


Lands of « and dated the 6th Day of Seprember 1746, taking 


charged to Notice that his Lady had lived ſeparate from him, 
pean AMEN, and that he had cohabited with the Defendant Mrs. 


ſhe cannot | 
—_— Dupleſſis ever ſince April 1740, and that the had 


6.1 wg brought him a Daughter, whom he had named Hen- 
er ſhe is : 3 "HA 
an Alien or fietta Roſa Peregrina; Gave and Deviſed all his Eſtates 


not, becauſe 


the Difabi- to his Daughter Henrietta Roſa Peregrina, in Fee, in 


iy of an Caſe ſhe ſurvived him, and lived to attain 21, or be 


hold Lands married with the Conſent of her Mother if living, or 
is not a Pe- 


nalty ora with the Conſent of her Guardians by his own or 


Forfeiture. - — . 
Nor can ſhe her Mother's Appointment. 


demur to = 

the Diſcovery whether her Infant Daughter (to whom the Lands are deviſed) is an Alien or 
not, and ſhew for Cauſe that ſhe may be examined as a Witneſs to prove it, if ſhe herſelf 
takes an Intereſt in the ſame Lands. | 


But if his Daughter ſhould die before 21, or Mar- 
riage with Conſent as aforeſaid, he limited his 
* 4 Eſtates 


— 
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— 


Eſtates over to his Nieces, in the Manner mentioned 
in his Will. 


He further willed, that from thè Time of his Deccaſe 
until his Daughter Henrietta ſhould attain ler full 
Age of 21, or be married with the Conſent of her 
Mother, that the Detendant Mrs. Dupleſſis ſhould re- 
ceire all the Rents and Profits of his Eſtates, and her 
Receipts ſhould be ſufficient Diſcharges; but when his 
ſaid Daughter ſhould have attained 21, or ſhould be 
married with her Mother's Conſent, then the De- 
fendant Mrs. Dupleſſis ſhould account with his faid 
Daughter for all the Money ariſing from the Pre- 


mit and pay the fame to her; after deducting all 


Expences in the Management of the Eftates, together 


with three hundred Pounds per Annum for the Main- 


tenance of his ſaid Daughter. 


The tation Rates, That by Indenture dated 
30 Dec. 1748, Lord Colerane granted an Annuity or 
Rent-Charge of 160/, per Annm to the Defendant 
Mrs. Dupleſſis, during their joint Lives; and that if 


ſhe ſurvived him, it was to be increaſed from his 


Death to 5004. per Annum for her Life, chargeable 


upon and iſſuing out of his Eſtates. 


Lord Colerane made ſeveral Codicils; (but they are 
immaterial, and need not be ſtated;) and departed this 


Life the 10th Day of Auguſt 1749. 


Then the Information charges, That Mrs. Duplefie 
and her Daughter are both Aliens, born out of the 


Liegeance of. the Crown of Great Britain; and ſeveral 
Pp Facts 
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Mrs. Du- 
pleſſis's De- 


murrer as 


to herſelf. 


Facts and Circumſtances are alledged, to ſhew that 
they are Aliens: 


That the Defendant Mrs. Duplefſis has entered 
upon theſe Eſtates of Lord Colerane, and received the 
Rents and Profits of them; and that ſhe is in Poſſeſ- 


fon of them: 


1 That Commiſſions have iſſued out of the Court of 


| Chancery, in Order to take Inquiſitions of his Ma- 


jſty” s Title. 


And the Defendants are charged with ſetting up 
Entails and Terms of Years under Family-Settlements, 


to defeat his Majeſty” s Title at Law. 


The Prayer of the Information is, That the Defen- 
dant Dupleſſis may anſwer the ſeveral Matters aforeſaid; 
and that the Validity of the Grant of the Annuity 
or Rent-Charge, and of the Will, and his Majeſty's 
Title to the Eſtates, Annuity, or Rent-Charge, may 
be tried at Law, in ſuch Manner as the Court ſhall 
direct; and that the Defendants may be reſtrained 


from making Uſe of the faid Terms on ſuch Trial: 


And if upon ſuch Trial itſhall be found, that his Majeſty 
is intitled to ſuch Real Eſtate and Chattels Real of the 
Teſtator, that Poſſeſſion may be delivered to his Ma- 
jeſty, with all Deeds and Writings, and general Relief. 


As to ſo much of the Information as n to compel 
Mrs. Dupleſſis to diſcover whether ſhe is an Alien, 
born out of the Liegeance of the Crown of Great 
Britain, and where and when ſhe was born; or that 


ſeeke 


* 
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ſeeks to compel her to diſcover whether ſhe is the 
Daughter of ſuch Perſons as are in the Information 
named; and whether her Father was born at Paris, or 
elſewhere in France, and a natural- born Subject of 
the French King, or where elſe he was born; and 
whether he did not retire or withdraw himſelf from 
the Kingdom of France, or elſewhere, into Switzer- 
land; and when he firſt went thither, and how long 
he lived or reſided there; and whether ſhe was not 
born at Meufebatel, or where elſe, as ſhe has heard or 
been informed, and doth believe; and whether ſhe 
was not baptized at JIVeufcharel, by ſuch Miniſter, 
and by ſuch Name, as in the ſaid Information are for 
that Purpoſe ſet forth: | | 


And whether ſhe, and her Father and Mother, and 
ſuch other Perſons as in the Information mentioned, 
did not at or about the Time therein mentioned, ſet 

out from Meuville, to come to England; and when 
they firſt came into England, or any of the Do- 
minions belonging to the Crown of Great Britain: 


And whether ſhe has not owned or acknowledged 
to the other Defendants, or ſome, and which of them, 
or to ſome other, and what Perſon or Perſons, and 
whom and when, that ſhe was born at Vefchatel ; or 
where Elle: | 


And whether ſhe has not received ſuch Letter or 
Letters, Certificate or Certificates, touching the Time 
and Place of her Birth, and of her coming to England, 
as in the Information is mentioned; and when and 
from whom ſhe received the ſame; And to whatever 
W 1 " elſe 
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"Cauſes of 
her Demur- 
rer as to her- 
ſelf 


elſe tends to a Diſcovery of hay being an Alien, born 
out of the Liegeance of the Crown of Great Britain, 
or that ſeeks to have the pretended Title of his Ma- 
jeſty, to the Eſtates, Annuities or Rent-Charges in 
the Information mentioned, tried at Law, or that ſecks 
to have the Poſſeſſion of the Real Eſtates and Chattels 
Real of the late Lord Colerane delivered to his Ma- 
jeſty, together with all the Deeds, Evidences and 
Writings relating thereto; Mrs. Dupleſſis demurs. 
And for Cauſes of Demurrer ſheweth : 


1ſt. That the Title of his Majeſty to the faid 
Eſtates, if any he has, is a Title merely at Law, with- 
out any Circumſtance or Ingredient to intitle him to 


the Aſſiſtance of a Court of Equity. 


2dly. That ſhe is not bound to betray her own 
Title to the ſaid Eſtates, or any of them; and there- 


fore his Majeſty is not intitled to a Diſcovery from. her, 
whether the is an Alien born. 


1 That it doth not appear, that his Majeſty 


has any Eſtate in the Premiſſes in the Information 
mentioned, nor can any Act to be done by the Court 


give his Majeſty any Eſtate therein; and therefore his 


Majeſty is not intitled to any Aſſiſtance from the 


Court, until he has gained an Eſtate therein by the 


Mrs. Du- 
pleſſis's De- 
murrer as to 
her Daugh- 
ter. 


ordinary Courſe of Law. 


And 60 9 much of the Information as ſeeks to 
compel Mrs. Dupleſſis to diſcover, whether the De- 
fendant Henrietta Roſa Peregrina Hare is an Alien, 


born out of the Liegeance of the Crown of Great 


1 | Britain, 
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| Britain, and where and when ſhe was born, and who 
was preſent at her Birth; and where ſuch . Perſons 
live, or may be found or heard of ; or where or by 
whom ſhe has been nurſed and maintained, boarded 
and lodged, from Time to Time, from her Birth to 
the Time of the filing the Information; and where 
ſuch Perſons who fo nurſed, maintained, boarded or 
| lodged the ſaid Henrietta Roſa Peregrina, live, or 
may be found or heard of: 


And whether Mrs. Dupleſſis did not at or about the 
Time in the Information mentioned, or at any other, 
and what Time or Times, ſet out from England, and 
travel with the late Lord Colerane into Flanders, 
Germany and Italy, or any other, and what Foreign 
Country ; and whether ſhe was not then with Child 
by the faid late Lord Colerane; and how long ſhe 
remained in fuch Foreign Countries, before ſhe re- 


turned into England, or any other of the Dominions 


of the Crown of Great Britain; and whether ſhe 
was not reſident at Aix la Chapelle and Bergamo, 
in the Information mentioned, at the ſeveral and re- 
ſpective Times therein alſo mentioned; and whether 
| ſhe did not write ſuch Letters from thence, of ſuch re- 

ſpective Dates as in the Information are ſet forth; and 
whether the ſaid Henrietta Roſa Peregrina is not the 
illegitimate Daughter of the ſaid late Lord Colerane 
by the ſaid Mrs. Dupleſſis: 


And whether her ſaid Daughter was not born at 
Crema in Italy, or where elſe, out of the Dominions 
of the Crown of Great Britain, and at what Place by 
Tom; and when and at what Time; and whether 


Qq Mrs. 


— 
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Mrs. Dupleſſis has not concealed the ſame from his 
Majeſty and the ſaid Attorney-General; and whether, 
the better to carry on ſuch Concealment, ſhe has not 
cauſed the ſaid Henrietta Roſa Peregrina to be called 
by the Name of Harriet Cocks : . 


And whether the ſaid Henrietta Roſa Peregrina was 
not baptized at Colcheſter, as in the Information is 
ſuggeſted; and whether ſuch Entry of ſuch her Bap- 
tiſm was not made in ſuch Regiſter-Book, as in the 
Information is ſet forth; and whether the ſaid Roſe 
Dupleſſis has not owned or acknowledged to ſome, and 
what Perſon or Perſons, and particularly to the De- 
fendants Payne and Briggs, that the ſaid Henrietta 

Roſa Peregrina was born at Crema in the Information 
mentioned, or elſewhere out of the Liegeance of the 
Crown of Great Britain; and to whatever elſe 
tends to a Diſcovery whether the ſaid Henrietta Roſa 

Peregrina is an Alien born: Mrs. Duplæſſis demurs. 
And for Cauſe of Demurrer ſheweth : 
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Cauſeofher That as to the ſeveral Matters laſt mentioned, his 
Demurrer , . | EO 
Majeſty's Attorney-General, for and on the Behalf of 


as to her 


— Majeſty, may, when a proper Courſe of Proceed- 
ing ſhall be had to aſſert his Majeſty's Title to the 
Eſtates mentioned in the Information to have been 
deviſed to the ſaid Henrietta Roſa Peregrina, and ſuch 
Title ſhall be found, (it any ſuch Title his Majeſty 
ſhall be found to have,) examine her the ſaid Mrs. 
Dupleſſis to prove the ſame ; And therefore, as to thoſe 
Matters, the faid Attorney-General, or his Majeſty, 
are not intitled to have any Diſcovery from her 
in any other Manner. 1 

ET The 
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The Demurrer was argued by Counſel on both 
Sides, ſeveral Days in Michaelmas Term laſt; and 
Was adjourned to this Term. And on the 1 2th Day of 
Hiebruary, being the laſt Day of the Term, my Brethren 
and I delivered our Opinions ſeriatim: And we were 
unanimouſly of Opinion, that the Demurrer ought to 
be over-ruled : 


, 3 K * „ * * an 
F —ñ—̃ EET 2 Lo r RE Cs IC REN 
J cl cata — 


My Notes of their Arguments are too incorrect to 
be publiſhed. But 1 Argument was to the follow- 
ing Effect: 


I ſhall premiſe a few Things relating to the Demur- 
rer of Mrs.  Dupleſ s as to herſelf. | 


Firſt, That a Perſon who hath an immediate Right, 
in Poſſeſſion, Reverſion or Contingency, or a mere 


Poſſibility, may bring a Bill in Equity. 


Secondly, It may be bra for the Diſcovery and 
Recovery of an equitable Right, or for the Diſcovery 
of a mere legal Right, in order to maintain or defend a 
proper Suit at Law for ſuch legal Right. 


Thirdly, That a Defendant is obliged to anſwer 
every material Fact ſtated in the Information: Unleſs 
it will ſubje& him to ſome Penalty or Forfeiture; or 
unleſs he can plead as a Purchaſer for a valuable Con- 
ſideration, without Notice whether the Remedy be at 
Law or in Equity, 


Reaſons and 
Authorities 
for over- 
ruling Mrs. 
Dupleſſis's 
Demurrer 
as to herſelf. 


Fourthly, That a Demurrer in Equity as much 


admits all the Facts ſtated in the Information, as 


K 
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a * at Law does the Facts ſtated in Plead- | 


ings. 


Fifthly, That a Demurrer in Equity muſt be good 
in the Whole, or not at all: For it cannot be good in 
Part, and bad in Part, as a Plea may be; becauſe a 


| Plea is a Defence againſt the Demand in the In- 
formation. 


_ I will now conſider the Cauſes of Demurrer parti- 
cularly ſhewn ; but ſhall invert the Order of them, and 
_ with the Third. 


The Third Cauſe of Demurrer is, That it doth not 


appear that his Majeſty hath any Eſtate in the Pre- 


miſſes in the Information mentioned, nor can any 
Act to be done by this Court give his Majeſty any 
Eſtate therein; and his Majeſty is not intitled to 


the Aſſiſtance of this Court, till he hath gained an 
Eſtate therein by the ordinary Courſe of Law. 


This Reaſon is true in Fact, That his Majeſty does 


not appear to have any Eſtate in the Premiſſes, and 
that no Act to be done by this Court can give him 


any Eſtate; for the Eſtate muſt be veſted in his Ma- 


jeſty by an Inquiſition upon a Commiſſion out of the 


Court of Chancery: But it does not follow, that his 
Majeſty is not intitled to the Aſſiſtance of this Court 
before an Office found; becauſe this Eſtate being 
given to an Alien, or in Truſt for an Alien, his 
Majeſty has a Right and Title to it, though the 
Eſtate does not actually veſt iu in him till an Office is 
fannd. 
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Page's Caſe, 5 Co. 52. a. is expreſs. An Office of 
intitling veſts the Eſtate and Poſſeſſion of the Land 
in the King, where he had but a Right or Title be- 
fore; but the Inheritance or Freehold is not veſted in 
him till an Office found. 


Hob. 231. An Office of intitling, whereby the 
King's Title is found ; and before which, though the 
King ve a Title, yet the Land is ſtill the Subject's. 


And the Reaſon why the King cannot come into 
Poſſeſſion without an Office is, that there muſt be a 
Record, according to the ... of Sadlzr's Caſe. 

4 Co. 1 
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Mr. 8 and the Counſel for the Crown cited 
ſeveral Caſes, to ſhew that the Right or Title which 
the King has antecedent to an Office, is ſufficient to 
maintain this Information. 


Muſgrave againſt Parry, 2 Vern. 710. A Child en 
Ventre ja Mere may maintain a Bill in Equity. 


Fleming againſt Fleming, 19th July 1743, inCanc, 
There the Eſtate was limited to the late Biſhop of 
Carlifle, for 99 Years, if he ſhould ſo long live; and 
then to his Son for 99 Years, withour [mpeachment of 
Waſte: The Biſhop ſurrendered his Intereſt to his Son. 
And yet the Heirs at Law brought a Bill to reſtrain 

| Waſte; and Lord Chancellor granted an Injunction. 
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Mitton againſt Wareing, 8th December 1743, in 
Canc. Bill brought by the Patron to prevent digging 
Mines in the Glebe; and an Injunction to ſtay Waſte 
was granted by the Maſter of the Rolls. Rich. Lyford's 


Caſe, 11 Co. 49. a. 6. 


Lyiton againſt Robinſon, 1 2th December 1744, in 
Canc. William Robinſon Lyiton Eſquire, by his Will, 
dated 25th Oclober 1729, deviſed to his only Son, 
John Robinſon Lytton, and his Heirs for ever, all his 
Manors, Lands, &c. upon Condition that his Sons 
ſhould. pay the Portions due to the Teſtator's Daugh- 


ters, according to his Marriage-Settlement; and if his 


Son ſhould not attain the Age of 21, leaving no Iſſue, 
then he deviſed all his ſaid Manors, Lands, &c. to his 
Daughters, ſucceſſively in Tail-Male; with Remainders 
Over: And willed and directed, that in Caſe his ſaid 
Son ſhould attain the Age of 21, that his Eſtates in 
London and other particular Counties ſhould be fold, 
and the Money ariſing by Sale equally divided among 
his Daughters, in Augmentation of their Fortunes: And 
the Share of any dying Daughter or Daughters, to' go 
to the Survivors or Survivor. The Teſtator left a Son, 
and three Daughters; and the Son being an Infant, 
Application was made on his Bchalt to fell Timber; and 
a Bill was brought by the Daughters to prevent it: And 
theQueition was, if their contingent Right was ſufficient 
to come into Equity ? And Lord Chancellor held, that 


their contingent Intereſt was ſuch as the Daughters 


ought not to be deprived of ; for they might by Con- 
tingency have the Eſtate: And granted an Injunction. 
2 on Theſe 
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Theſe Authorities, in my Apprehenſion, ſhew this 
Cauſe of Demurrer not to be well founded. 


The ſecond Cauſe of Demurrer is, that the Defen- 
dant Mrs. Dapleſſis is not bound to betray her own 
Title; and that his Majeſty is not intitled to a Diſ- 
covery, whether ſhe is an Alien or not. 


Baoraſton's Caſe, 3 Co. 19. and 4 Leon 1. ſhewythat 
the Defendant Mrs. Dupleſis took a Chattel Intereſt 
under Lord Coleranes Will, till one of the Events 

mentioned in the Will happened; and that the Infant 

Daughter took only a future contingent Eſtate; and 

that the Inheritance in the mean Time deſcended to 

Lord Co/erane's Heirs at Law. But this is agreed by the 

Counſel on both Sides. 


But the Defendant Mrs. Dupleſſis, and the Infant 
Daughter, are both charged by the Information to 
be Aliens; and that Charge is upon this Occaſion to 
be conſidered as true: How then did the Defendant 
Mrs. Dupleſſis take this Chattel Intereſt? She took 
it and holds it for the Benefit of the King, though it 
will not actually veſt in the King till Office found. 


And the Caſe put by one of the Defendant's Coun- 
ſel, is directly otherwiſe than he ſuppoſed it: For if a 
Subject and an Alien are joint Purchaſers of Land, and 
the Alien dies, the whole Land ſhall not ſurvive abſo- 
lutely, but ſubject to the King's Title; for upon Office 
found, the King ſhall have a Moiety. Page's Caſe, 5 Co. 
52.6. 1 Tit. 186. a, 4 Leon, 82, Which ſhew that 

. the 
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the Alien does not take for his ww, but the King 8 
Benefit. 


The Reaſon why the King ſhall have the Land pur- 
chaſed by Aliens is, that the Kingdom may not be 
impoveriſhed by them. Aleyn. 14. The King and 
Holland. 9 


The Caſe of The Attorney-General againſt Sir 


George Sands, is reported in Hardres 488. But I have 


a Manuſcript Copy of Lord Chief Baron Hale's Argu- 
ment in that Caſe ; and becauſe I think part of it very 
pertinent upon this Occaſion, I will cite it verbatim. 


If an Alien be Ceftuy gue Truft, at this Day, of an 


Inheritance, the Truſt ſhall be executed in a Court 


of Revenue for the King; Holland's Caſe, 21 Car. 1. 


This was in Effect agreed. And the Reaſon is, becauſe 


the Alien had no Capacity to purchaſe for any one but 


the King; and becauſe of the infinite Inconveniences 


that might follow, by letting in Aliens to the Poſſeſſion 
of our Land; I was Counſel (he ſays) in Holland's Caſe. 
there the King was intitled by Prerogative, upon the 


Account of the Incapacity of the Alien to purchaſe ; 


there, though the King could not have the Intereſt in 
Point of Law, and an Information of Intruſion would 


not lic, yet by a — in WF 255 it might have been 


decreed. 


Having ſhewn that an Aliencan only purchaſe for the 
King's Benefit, I will now conſider whether the De- 
ſendant Mrs. Dupleſſis ought t to — whether ſhe 
Be an Alien, or not. 


I think 
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I think that ſhe ought to make the Diſcovery; and 


that ſhe, by diſcovering, cannot loſe what ſhe never had; 
for ſhe did not take for her own Benefit, but the King's: 
And the Caſes cited upon this Head, when properly 


obſerved upon, warrant this Opinion. 


In the Caſe of $7th and Read, Trin. 12 Geo. 2. in 
Canc. cited from Bacon's Ab. vol. 3. p. 799. Lord Chan- 
cellor held that the Deſe ndant was not obliged to dil- 


cover, whether he was a Papiſt or not; becauſe the 


Diſabilities and Incapacities impoſed by the Statute 
of 11 & 12 W. 3. are impoſed by Way of Penalty 
upon all Perſons exerciſing that Religion: But his 
Lordſhip ſays, this is not like the Caſe of an Alien or 
Baſtard, who are incapable by the general Laws of the 
Land to inherit. 


I have a Manuſcript Note of this Caſe, from the late 


Mr. Bayley; and he mentions it to be determined on the 


rgth of March 1736, and that the Plea was allowed 
for the Reaſons already given; but then he reports, that 
Lord Chancellor diſtinguiſhed the Caſes of Aliens and 


Baſtards thus ; that by the common Law, an Alien was 


not a Perſon capable of purchaſing, nor a Baſtard of 
inheriting, and therefore, as ſuch Perſons have no Co- 
lour of Title, it may be reaſonable for them to diſ- 
cover, whether Aliens or Baſtards, or not, 


Harriſon againſt Southcote, in Canc. 31 July 1751. 
Lord Chancellor held, that though the Defendants 


might avail themſelyes of the Statute 3 Geo, 1. for 


88 their 
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their Defence, yet that they were not obliged to diſ- 
cover, whether they claimed under a Papiſt, or not. 


1 agree both theſe Determinations to be perfectly 
Right: But Lord Chancellor himſelf has diſtinguiſhed 


them from the preſent Caſe; and I will endeavour to 
enforce the Diſt inction. 


Before the Statute of 11 G 1 Papiſt had 
as good a natural Right to take by Purchaſe, as any 
other Subject; that Statute has laid him under an Inca- 


Pacity to purchaſe, and is Penal: And he ſhall not diſ- 


cover that Incapacity; let thoſe who claim to his Pre- 
judice prove their Caſe as they can. 


But this was never the Caſe of an Alien ; he by Law 
could never purchaſe for his own Benefit, but only tor 
the Benefit of the Crown; and therefore he ſhall be 


obliged to diſcover what belongs to the Crown. 


| Monnins and Monnins, 2 Ch. Rep. 68. A Demurrer 
to a Bill for diſcovering, whether the Defendant was 
married, held good; becauſe if married ſhe forfeited 


her Eſtate. 


This is the Caſe of a FORAGE» which falls within 
my Rule. 


FW rotteſly againſt Bendiſb, 3 Peer Williams 235. 
Daughters under a Settlement, were intitled to Por- 


tions, provided that if any Daughter ſhould marry 


without the Conſent of her Mother, then ſhe ſhould 


forſeit her Portion, and it ſhould go over to the other 
Daughters. 
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Daughters. The Demurrer to the Bill was allowed 
by Lord Talbot: But this will admit of the ſame 
Anſwer; that it is the Caſe of a Forfeiture. 


There were other Caſes cited for the King. 


The Protector againſt Lord Lumley, Hardr. 22. 
An Outlaw obliged to diſcover his Eſtate for the 
Benefitof the Crown; though he inſiſted, Nemo tenetur 


Seipfum prodere. 


Richards and Richards was a Caſe of Baſtardy, and 


no Demurrer to the Diſcovery. 


May againſt May, 26th April 1734, in Canc. Bill to 


perpetuate Teſtimony, againſt the Marriage of Charles 
May, Father of Baptiſi May; ſuggeſting that the Plain- 
tiff was the right Heir, under a Limitation in a Settle- 
ment, if Charles May had no Son. And the Bill char- 
ged, that Charles May was not married till afte r the 
Birth of Baptiſt; and that he was illegitimate: And a 
private Act recited, that Charles May was not mar- 
ried when Bapri/ was born. And Charles May was 
examined by the Judges and Lords: And he was aſked, 
whether he was not examined by the Judges and Lords; 
and he demurred to that Queſtion ; ; but Lord Talbot 


over-ruled the Demurrer. 


Adlington aft Cann and another, 2 28th July 1740, 
in Canc. This was a Bill brought by the Daughter and 
Heir at Law of the Teſtator, "charging that the Eftate 
was deviſed upon ſecret Truſts to C Barteabie Uſes. The 
| Defendants pleaded the Statute of Frauds; and that a 


I | Parol 


= EY 


_ 
ts 1 
* , 


4 
* 
4 

' 
11 
[1 
{1 
14 

9 
14 
18 
+13 
iz 
14 
14 


160 


Hilary Term, 25 Geo. 2. 1752. 


Parol Truſt was void. But Lord Chancellor was of 
Opinion, that they ſhould anſwer. And yet there would 
have been a Diſablity and Loſs of the Eſtate, by the 
Mortmain Act 173, if it had come out that it had 


been formally deviſed upon a Truſt to Charitable Uſes. 


Lucas againſt Evans, 6th Aug. 1 745. Devile to the 


Teſtator's Wife, and if the marries that ſhe ſhall Joſe 


half of his Perſonal Eſtate: On Demurrer, Lord Chan- 
cellor held this was no Matter of Penalty, but a mere 


civil Right to have the Eſtate upon a Contingency. And 


he diſtinguiſhed this from the Caſe of a Marriage with- 


out Conſent; tor there. the Perſon who claims ſhall not 
have a Diſcovery. Mr. Attorney apprehended, that 


Lord Chancellor conſidered the principal Caſe as upon 


a Limitation; and the other as a Forfeiture, for a 


Breach of the Condition. 


The Firſt Cauſe of Demurrer is, that the Title of 
his Majeſty, if any he hath, is a Title at Law, without 


any equitable Ingredient. 


Mr. Attorney admits it is; but that is no Reaſon of 
itſelf, why his Majeſty ſhould not have a Diſcovery 


of ſuch Matters as are within the Defendants Know- 


ledge, and will make out that Title. 


For it is ſuggeſted in the Information, that a Diſcovery 
is neceſſary to enable the Crown to proceed upon the 
Commiſſions which have been iſſued under the Great 
Seal, and that is ſufficient. $2 


3 'The 
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The Caſes on this Head are innumerable; but I ſhall 
only take Notice of one of them, becauſe it was cited. 


Smithies againſt Lewis, 1 Vern. 398. It was held 
by Lord Chancellor reh, upon a Demurrer, that 
the Plaintiff who had recovered at Law was intitled to 
a Diſcovery, whether the Defendant's Eſtate was frau- 
dulently conveyed to Truſtees, to protect it againſt the 
Plaintiff's Execution. 


As to the Objection made by the King's Counſel, 
that the Demurrer is too general, being to every Thing 
that tends to a Diſcovery of the Detendant's being an 
Alien, I think that it is well enough; becauſe the De- 
murrer being to particular Queſtions mentioned in the 
Information, and the Information, after enumerating 
Particulars, aſking the Queſtion generally, the Demur- 


rer properly purſues the Words of the Information: 


Though I admit, that demurring or pleading to 
what is not anſwered to, 1s informal and bad; becauſe 
the Court muſt look through the Bill and Anſwer 
to pick it out, which would be endleſs. 


The Demurrer to the Relief is, as to what ſeeks to 
have the Title of his Majeſty to the Eſtates, Annuity 
or Rent-Charge, in the laformation mentioned, tried 
at Law; or that ſeeks to have the Poſteſiion of the 
Real Eſtate or Chattels Real of the late Lord Coleranue 
delivered to his Majeſty, with all the Deeds, Eviden- 
ces and Writings thereto belonging. 


I think that there muſt be an Office found, by vir- 
tue of a Commiſſion under the Great Scal, and that 
„ | this 
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A Caſe cited 
in Support 

of Mrs. Du- 
pleſſis's De- 
murrer as to 


her Daugh- 


ter. 


Reaſons for 
over-ruling 
her De- 
murrer as to 
her Daugh- 
ter. 


2 — 


this Court cannot diſpenſe with it, by directing his 


Majeſty's Title to be tried in any other Manner; nor 


do 1 ſee that we can diſpoſe of the Poſſeſſion or Deeds 
till an Office is found for the King: For it is that which 
veſts the Eſtate in his Majeſty; and the Poſſeſſion and 
Deeds muſt follow the Eſtate, as the Shadow does the 
Subſtance, But ſtill this Demurrer muſt be over- ruled; 


for being bad in Part, it is ſo in the Whole. 


As to the Demurrer to the Diſcovery of the In- 
fant's being an Alien, Mrs. Dupleſſis's Counſel inſiſted 
that it ought to be allowed, becauſe ſhe might be a 
Witneſs upon a proper Proceeding. And cited the Caſe 


of Vernon and Airy, 16th WVovember 1737, in Canc. 


The Defendant was no way concerned in Intereſt, but 
had ſeveral Letters of a material Defendant in his 


Hands, wrote to his Teſtator: He demurred to the diſ- 


covering and producing the Letters. And the Demurrer 
was allowed, and rightly; becauſe he was not con- 


cerned in Intereſt. 


But there ſeems to me to be no Colour for this Cauſe 
of Demurrer in the preſent Caſe ; becauſe Mrs. Du- 
pleſſis took an Intereſt by Lord Colerane's Will; and ſhe 
is charged with having entred upon Lord Colerane's 
Eſtates, and with receiving the Rents and Profits, for 
which ſhe was to be accountable to the Infant at 21 
or Marriage ; and may, eventually, be accountable to 


the King for them. 


But as to ſome of the Queſtions which the Defen- 
dant Mrs. Dupleſſis has here demurred to, I think that 
ſhe ought not to anſwer them; as whether ſhe was not 
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with Child by Lord Colerane, and whether the other 


Defendant Henrietta Roa Peregrina Hare is not the 
illegitimate Daughter of Lord Colerane by her; for the 
Diſcovery of cheſe Matters, might ſubje& her crimi- 
nally to Eccleſiaſtical Cenſures. 


However, as the Demurrer relating to the Daughter 


is bad in Part, it is ſo in the Whole, and muſt be 


over-ruled. And accordingly, the Demurrer to the dif- 


ferent Parts of the Information was over-ruled by the 
whole Court. 


Mrs. Dupleſſis appealed from this Order for over- 
ruling her Demurrer, to the Houſe of Lords; and their 
Lordſhips, after hearing Counſel on both Sides, put 
the following Queſtion to the Judges preſent, on Twe/- 
day the 13th Day of March 1753. 


Whether the legal Diſability of an Alien to hold 


Lands, was a Penalty or a Forteiture ? 


Lord Chief Juſtice Willes, having conferred with 
Mr. Juſtice Wright, the other Judge preſent, delivered 
their Opinion, that the legal Diſability of an Alien to 
hold Lands, was not a Penalty or a Forfeiture. 


He faid, that a Penalty or a Forfeiture was inflicted 
for ſome Act or Neglect, in Contempt of the Law; but 
that the Diſability of an Alien to hold Lands aroſe 


from the Policy of the Law, without any ſuch Act or 


Neglect: And compared it to the Incapacity of an In- 
fant or Feme- covert to grant. And ſaid, that there was 


no Difference in reſpect of the Incapacity, whether it 


was in the Grantor or Grantee. 


* 
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Lord Chancellor concurred with the Judges: And 
declared his Opinion, upon the Demurrer as to Mrs. 


Dupleſſis herſelf ; that the Crown had a Right to a Diſ- 


covery, lohathet Mrs. Dupleſſis was an Alien or not: 
That it was not a Prerogative Right, but the ſame 
Right that every Subject had to a Diſcovery ; either 
to ſupply Evidence, or to prevent Expence and Delay 
in procuring Evidence; which would be infinite in 
the preſent Caſe, if Commiſſions were tobe ſent Abroad, 


to examine Witneſſes relating to her Birth, &c. 


And as to the Demurrer relating to the Daughter, 
his Lordſhip ſaid, that Mrs. Dupleſſ had an uncertain 


Chattel Intereft; which, according to Boraſton's Caſe, 


3 Co. 19. was to determine on the Infant's Death, or 
Age of 21 Years or Marriage; that this was a Truſt, 
for ſhe is to account to the Infant, if ſhe lives to 21 
or to be married: And that this might be a Truſt, 


eventually, either for the Heirs at Law, the Infant, or 
the King: For if ſhe died before 21 or Marriage, it 


would be a Truſt for the Heirs at Law ; and if ſhe 
lived to 21 or Marriage, and was an Alien, it would 
be a Truſt for the King. So that a Court of Equity 
might appoint a Receiver, and take Care that the Rents 
and Profits were not embezzled, but ſecured to the 


Perſons who ſhould in the Event be intitled. And to 
this End ſhe ought to diſcover, whether her Daughter 


is an Alien or not. And was therefore of Opinion, that 
the Order of the Court of Exchequer was right, and 
_— to be a ail rmed, And it was accordingly affirmed. 
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Hilary Term, 
26 Geo. 2. 1753. 


The King againſt John Dibbens, 


HE Defendant was convicted on the Statute 

I V. & M.c. 18. /. 18. at the Quarter Seſſions 

for the County of Somer/er, for making a Diſtur- 
:bance in a Church during the Time of Divine Service; 
whereby he was to ſuffer the Pain or Penalty of 204. to 


his Majeſty's Uſe. 


| Mr. Gapper moved, the laſt Term, to diſcharge this 
Penalty; upon an Affidavit of the Defendant's being 


out of his Senſes, and of his Inability to pay it, And it 


appeared that he had lain in Gaol above two Years. 
But this being a certain fixed Fine by Statute, I and my 
Brothers Legge and Smyzhe had at firſt ſome Doubt of 
our Power; but, on conſidering the Privy Seal, 1 
Geo. 2. which empowers the Barons to compound 
or diſcharge all Forfeitures of Recognizances, Penal- 
ties, Fines, Iflues, Amerciaments, and other Sums 
of the Nature of Recognizances, Fines, Iſſues and 
Amerciaments, whereby the Subjects are chargeable to 


his Majeſty, we were of Opinion that the Privy 
TO Uu Seal 


The Court 
by the Pri- 
vy Seal may 
diſcharge a 
Penalty fix- 
ed by Sta- 
tute, as well 
as a Fine ſet 
by the Judg- 
ment of a 
Court, 


Yay net os oe , 
Don i e TG 
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| Seal extended to this Caſe. And I cited a Precedent 
from the Treaſurer's Remembrancer's Office, of the 
21ſt of November, 6 I. & M. where, upon a Motion 
to compound a Fine ſet on an Offender, the Court 
ordered Precedents to be ſearched, whether Fines Ju- 
dicially ſet had been compounded: And on the 5th 
of February following, the Defendant was admitted 
to compound. And this was thought a very ſtrong Caſe 
in Favour of the preſent Defendant: Becauſe when a $1] 
Court of Juſtice has ſet a certain Fine for an Offence, ' 5 
the Offender is by the Judgment as liable to be im- 
priſoned for the Nonpayment of it, as when the Pe- 
nalty adjudged is fixed by Statute; and there is the Ae 
ſame Reaſon that the Subject ſhould be relieved in 
one Caſe, as the other. And ſince the Words of the 
Privy Seal were large enough to include the preſent 
"Caſe, the Court diſcharged the Penalty, and ordered 
a Liberes e Priſona for the Defendant's Relief. 
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See the Act 4 Geo. 3. c. 10. for the more eaſy Diſ- 
charge of Recognizances eſtreated into this Court. 


Eaſter 


1 


Eaſter Term, 


27 Geo. 2 


1 


The King againſt The Inhabitants of the 
Artillery Ground in Tower Diviſion, 
and Thomas Bray, Eſquire. 


tors of the 


the Duties on Houſes for the County of Middle- Window 


ſex, two Supers were ſet on the Inhabitants or Collec- 1s Hey 


5 1 | u ſwerable for 
tors of the Artillery Ground in Tower Diviſion, for — uis 


| ; or 501. 25. and the other for reſpectively 
the Year 1738; one for 59 —ongge 


317. 15s. for ſo much Money received and detained nor for the 


ey 
in their Hands, on Account of the Duty on Houſes. fe 


other, 


And both the Inhabitants and Mr. Bray, one of 
the Collectors, have obtained ſeveral Orders to ſhew 
Cauſe, why the Supers ſhould not be diſcharged, and 


Proceſs ſtayed. 


1 N the Account of Sir Robert Baylies, Receiver of TheCollec- 


The Caſe, by the Affidavits of Mr. Bray and Henry 
Davis, appears to be, That Mr. William Batchellor and 
Mr. Bray were appointed Collectors of theſe Duties 
for the Year 1738; that the Collecting Book was de- 


livered by William Batchellor to Henry Davis, (from 
9 7 2 whence 


* 1 
_— 


| Faſter Term, 27 Geo. 2. 1564. 


whence it is to be 0 that the Commiſſioners 
delivered the Book to Bazchellor;) that Davis collected 
the Money, and paid it to Bazchellor, except 3. or 
thereabouts, which he was ready to deliver to Mr. Bray, 


with the Collecting Book. 


And the 888 is, Whether the Inhabitants are 
(or Mr. Bray, as a Joint Officer and Accountant, is) an- 
ſwerable for this Deficiency of Mr. Batchellor ? 


* 


This Queſtion depends upon the Conftrudion of 
the Acts of Parliament which create theſe Duties 
and appoint the Collectors of them; the material 
Clauſes whereof relating to this Queſtion, it will be ne- 
ceſſary to ſtate. GP 


By the Act 5 @f 8.3. c. 18. , 4. It is enacted, 
That the Aſſeſſors ſhall return the Names of two or 
more able and ſufficient Perſons, within the Bounds 


or Limits of thoſe Pariſhes or Places where they ſhall 


be Aſſeſſors reſpectively, to be Collectors of the ane 
Rates and Duties granted to his Majeſty; for whoſe 
Payment unto the Receiver-General or his Deputy, 
of ſuch Money as they ſhall be charged withal, the 
Pariſh or Place by whom * are ſo employed ſhall 


be anfwerable. 


By Seck. 5. The Commiſſioners are to iſſue their 
Warrants for collecting the Duties, as they become 
payable; of all which the Collectors are required to 


make Demand of the Parties chargeable therewith, 


within ten Days after they become payable; and upon 
Payment thereof, to give Aquittances under their 


3 Hands 
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Eaſter Term, 27 Geo. 2. 1754. 


es, 


Hands unto the ſeveral Perſons who ſhall pay the ſame: 
And fuch Aquittances ſhall be a full and perfe& Diſ- 
charge againſt his Majeſty, to every Perſon who ſhall 
pay the ſame. Collectors are to pay, within Twenty 


Days after Receipt, to the Receiver-General, or his 


Deputy. the Commiſſioners, in Default of Payment, 
are to levy by Warrant under the Hands and Seals of 
two or more of them, upon the Collectors, by Diſtreſs 
and Sale of his or their Goods and Chattels, ſuch 
Sum and Sums of Money as he hath received, or as 
ought by him to have been paid, and is not paid by 
Reaſon of his Failure in doing his Duty. 


By Se&. 7. If Perſons charged refuſe to pay theſe 
Duties, it ſhall be lawful for the Officer or ColleQor 


to diſtrain. 


By Sec. 9. Two or more Juſtices are to inquire 
into the Number of Windows, and to enlarge or abate 
the Aſſeſſment, and ſign the ſame; and ſhall likewiſe 
nominate and appoint two of the Perſons named in 


the ſaid Certificate or Aſſeſſment to be Collectors for 


the reſpective Diviſions and Places for which they 
were ſo preſented; and ſhall deliver, or cauſe to be de- 
livered, ſuch Aſſeſſment ſo by them allowed of, unte 
the reſpective Perſons by them nominated to be Col- 
lectors for the Year enſuing; who are hereby ſtrictly 
injoined and required, to collect and pay the ſeveral 
Rates and Duties ſo rated and aſſeſſed, and to give 
Aquittances, according to the Directions herein before 
contained for and touching the Collectors of the 


Duties. | 
AZ | By 


3 
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By Sets. 14. If any Collector ſhall negled to pay, 
the Commiſſioners are to ſeize his Perſon and Eſtate, 
* to ſell the Eſtate ſo ſeized. 


The AQ 6 Geo. T. c. 21. {1 "IM recites the Act 7 
W. z. c. 18. and the gth Section of the 8 & 9 
W. z. and that it is found by Experience, that in ſome 
Places the Collectors do name inſolvent Perſons to ſuc- 
ceed them, who run away and leave a Debt on the 
Pariſh or Place; which, being anſwerable for the Col- 
lectors, is often vexed with Proceſs, without having 
any Power, as the Law now ſtands, to raiſe the Arrears 
fo incurred, by a Re- Aſſeſſment: For Remedy whereof, 
be it enacted, that from and after the Firſt of Auguſi 
1720, the ſaid Juſtices of the Peace, who are Com- 
miſſioners for the ſaid Duties, or any Three or more 
of them, ſhall and may, within their reſpective Limits, 
appoint two ſuch Perſons as they ſhall think able and 

reſponſible, to be Collectors within the ſaid Pariſhes 
and Places, or any of them, of the ſaid Duties on 
Houſes, from Time to Time, (whether their Names 
be or be not preſented by the preceding Collectors as 
aforeſaid ;) and in Caſe there ſhall be any Arrear of 
the ſaid Duties on Houſes, by Reaſon of the Failure 
of any ſuch Collector or Collectors as aforeſaid, for 
which any Pariſh or Place ſhall be anſwerable, it ſhall 
and may be lawful to and for any Three or more Juſti- 
ces of the Peace, being Commiſſioners for the ſaid Du- 
ties on Houſes, to cauſe ſuch Arrear to be Re-aſleſied 
within the ſame Pariſh or Place reſpectively, on all ſuch 
Houſes as are liable to the Payment of the ſaid Duties 


on Houſes and to cauſe the ſame to be raiſed ; and 
(for 
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(for Default of Payment) to be levied by ſuch Ways and 
Means as the Duties on Houſes are to be raiſed and 
levicd in ſuch Pariſhes and Places reſpectively, and to 
cauſe the Money ſo raiſed or levied to be paid to the 
Receiver-General of the ſaid Duties, or into the Exche- 
quer, for the reſpective Uſes and Purpoſes whereunto 
ſuch Arrears (if they had been duly paid by the ſaid 
Collectors) are appropriated and appointed, by the 
ſeveral Acts of Parliament in that Behalf: Any Law or 
Statute whatſoever to the contrary notwithſtanding. 


But it is objected, on the Part of the Crown and the 
Inhabitants of the Artillery Ground, That Mr. Bray is 
to be conſidered as a Joint Accountant to the Crown 
with Mr. Batchellor, and therefore liable to make 
good his Deficiency. And to prove this, the Caſe of 
Gil and The Attorney-General, Hardr. 314. is cited; 
where it was held that if there are Joint Accountants, 
each is liable for the Whole in the King's Caſe, though 
not received by himſelf ; but that the Law is otherwiſe 
in the Caſe of common Perſons: As in the Caſe of Joint 
Executors, none is anſwerable for more than comes to 
his Hands ſeverally. But yet in that Caſe, if by Agree- 
ment among themſelves one be to receive and inter- 
meddle with ſuch a Part, another with ſuch a Part, 
eachof them will be chargeable for the Whole; becauſe 
the Receipts of each are purſuant to an Agreement 
made between both. 


Lord Hale and the Court were conſidering the Caſe 
of Joint Accountants, where they become ſo by their 
own voluntary Acts, and thereby engage for the Conduct 
of each other; and if they were not to be anſwerable 
e | | for 
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for each other's Receipts the Crown would be remedi- 
leſs: But here an Office is impoſed upon the Collectors, 
under a Penalty; and if they are not anſwerable for 
each other's Deficiency the Crown is ſaſe, for the 
Pariſh or Diſtrict is expreſsly made liable for the De- 
ficiency of the Collectors. 


By the th section of the Act, 7 & 8 W. 3. Col- 
lectors are to make Demand; and, on Payment, to give 
Acquittances, which ſhall be a Diſcharge. This ſeems 
to import, that the Collectors were to join in all Acts, 
and if it were ſo, it would be like the Caſe of Truſtees, 

who are not anſwerable for each other's Receipts, be- 

cauſe they muſt join in the Execution of their Truſt. 
But by the latter Part of this Section, there is a Remed y 
given, by Diſtreſs and Sale of the Goods of the par- 
ticular Collector not paying what he has received; 
and this is enforced by Section 14. And ſo they are 
conſidered, not as Joint Collectors, but like Executors; 
who (though they may act ſeparately) are not anſwer- 
able for more than comes to their reſpective Hands, 
unleſs they join in Receipts or other Acts, and it 
cannot be known what Part of the Aſſets each Exe- 
cutor received; in which Caſe each of them will be 
chargeable with the whole Aſſets. And this Difference 
between Truſtees and Executors is taken in Fe/lowes 
againſt Mitchell and Owen, 2 Vern. 5 15. and in 
Churchill againſt Lady Hobſon, 1 P. Williams 241. 


But in this Caſe Mr. Bray has not ated or given 
any Receipt ; nor will his Neglect to act be ſufficient 
to charge him, as it does not appear that any Aſſeſſ- 

ment was delivered or tendered to him, though it is 
| To expreſsly 
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123. 


expreſsly required by the gth Section of the Act, till 
all the Money had been collected but about three 
Pounds. 


And this Conſtruction ought the rather to prevail 
in favour of Mr. Bray; for otherwiſe (as his Counſel 


objected) it would be in the Power of the Commiſ— 


ſioners to join a Beggar as a Collector to a Man in 
good Circumſtances, and to ſubject him to the Defi- 
ciency of the Beggar. 


It was then objected by the Counſel for the Inha- 


bitants of the Artillery-Ground, that by the 6 Geo. 1. 


the Re-Aſſeſſment is to be on all Houſes liable to the 
Duties; and ſo Perſons who have come into the Li- 
berty ſince the Aſſeſſment will be liable to make good 
a Deficiency which incurred bythe Inſclvency of a Col- 
lector before they had any Concern in the Pariſh ; 
which would be a great Hardſhip upon them. But the 
Anſwer is, that if it be a Hardſhip, it is a Hardſhip 
which the Act has laid upon them; and it would have 
been impracticable to have raiſed the Deficiency 
otherwiſe: But the Chance of removing out of a Liberty 
where there is a Deficiency, is equal to that of remov- 
ing into a Liberty where there is a Deficiency ; and ſo 
the Hardſhip (if any) is quite accidental. 


But we have been attended with two Precedents that 
are in Point; but one only on Debate. 


The Caſe of Bowers Church, 2d May 1749, in the 


King's Remembrancer's Office, was—That he and 
Samuel Angel were appointed Collectors for the 
a 5 "TR Duties 
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Duties upon "PREM for the Ward of Charing- 
Croſs, in the Pariſh of St. Martin in the F . 


within the Liberty of Weſliinſter, for the Year 


1746; and that Angel ſolely ated as Collector in the 
Ward; and that Bowers Church, declining to act as 
Collector, never did collect any Money wichin the 
Pariſh, on Account of the Duty ; notwithſtanding 
which, the Sum of 160/. 6s. had been returned In- 
ſuper on the ſaid Bowers Church and Angel, as Col- 
lectors of the Ward of Charing-Crojs, in the Account 
of Sir John Bofworth, Receiver of the Dutics. An Order 
to ſhew Cauſe, why the Inſuper ſhould not be diſ- 
charged againſt Bowers Church, and all Proceſs ſtayed 
thereon, was made abſolute, on Affidavit of Service: 


So this paſſed / Hilentio. 


z3oth May 1749. The Caſe of Samuel Monday and 
Henry Phillips, in the King's Remembrancer's Office, 
was thus; That Monday and Phillips, together with Per- 
rin, otherwiſe Parran Martin, were appointed Col- 
lectors for the Rates and Duties upon Houſes, for 
Rupert-Street and King-Street Wards, in the Pariſh of 
St. James Weſtminſter, for the Year 1746; but that 
no Book or Books was or were delivered to Monday or 
Phillips to collect the ſaid Duties, nor did they or 
either of them receive any Part of the Duties, nor ſign 


any Receipt for the ſame, till after Martin, who was the 


only Collector who had received any of the ſaid Duties, 
had abſconded ; and thereupon Monday accepted the 
Book to collect the Reſidue of the ſaid Taxes for 
Rupert-Street Ward, and collected 6/. 155. 6d. and 
Phillips accepted the Book to collect the Refidue of 


the Taxes for King-Street Ward, and collected 90. 8s, 


3 That 
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That a Warrant being iſſued againſt Martin, he paid 
Monday and Phillips 2001. in part of the Money col- 
lected by him; which Sums of 200. 6/7. 156. 6d. 
and 9/7. 8s. Monday and Phillips paid to the Receiver- 
General of the ſaid Duties, for the Year 1746: Not- 
withſtanding which, 47/7. 155. 6d. hath been returned 
Inſuper on the ſaid Samuel Monday, as Collector in 
the Ward of Rupert-Street, and the Sum of 1047. 195. 
hath been returned Inſuper on Henry Phillips, as Col- 
lector in the Ward of King-Street, in the Account 
of the Receiver-General, and Proceſs of Di/tringas 
hath iſſued. It was ordered that Mr. Attorney-Ge- 
neral ſhould ſhew Cauſe, why the Inſupers ſhould not 
be diſcharged againſt the ſaid Monday and Phillips, and 
all Proceſs ſtayed thereon. And in Michaelmas Term 
following, on hearing Mr. Attorney-General for the 
Crown, and Mr. $arkie for the Inhabitants, and the 
late Mr. Ford and Mr. Evans for Monday and Philhps, 
the Order was made abſolute. And this is a Caſe deter- 


mined upon Debate. 


The Order, in the principal Caſe, was made abſolute 
for diſcharging the Supers, and ſtaying Proceſs againſt 
Mr. Bray; but the Supers and Proceſs were continued 
againſt the Inhabitants of the Artillery-Ground, for 
levying the ſeveral Sums ſet upon them by the ſaid 


Supers. 


Trinity 
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Trinity Term, 


27 K 28 Geo, 2. 1754. 


The King againſt Buchanan and Hamilton. 


nnn, N Extent iſſued againſt the Defendants; on 
—_ which an Inquiſition was taken, and Goods, 


3 Sc. were ſeized into his Majeſty's Hands. They became 
and grant a Bankrupts. But afterwards it was diſcovered, that there 
eto. were ſome Cloths in the Hands of a Packer, belonging 
mer Tee. to them. And Mr. Perrot, on an Affidavit of this Fact, 
moved to quaſh the Extent and Inquiſition; and to 
have a new Extent, of the ſame Teſte as the former, in 
order to find and ſeize theſe Cloths: And obtained an 
Order to ſhew Cauſe, upon Notice to the Packer and 
the Aſſignees of the Bankrupts; which was made abſo- 
lute, upon an Affidavit of Service, on 1 3th of July 


1754. 
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Hilary Term, 


30 Geo. 2. 1757. 


The King againſt Thomas Jetherell. 


7 HE Defendant Jetherell, being indebted to 
| James Harkneſs Eſquire, Receiver-General of 
the County of Cambridge, in the Sum of 8 59. an Ex- 
tent in Aid iſſued againſt him for the lame, on the 
23d of January 1755, directed to the Sheriff of the 
County of Huntingdon; and by virtue of an Inquiſition 
taken thereon, he took and ſeized ſeveral Goods into 
his Majeſty's Hands, which were appraiſed at 2000/7. 


and upwards. 


The Defendant Jerhere!!, being likewiſe indebted to 
Henry Southwell Eſquire, Receiver-General of the 
County of Huntingdon, in the Sum of 500 J. another 
Extent in Aid iſſued againſt him for the lame, on the 
27th of January aſoreſaid, directed to the ſaid Sheriff 
of the County of Huntingdom; and by virtue of another 
Inquiſition taken thereon, he took and ſeized the ſame 
Goods, which were appraiſed at 2000 /. and upwards, 


as aforeſaid. a _ 


The Sheriff 
iS intitled to 
Poundage, 
by the Sta- 
tute 3 Geo. 
I. where he 
takes Inqui- 
fitions and 
makes Sei- 
Zures upon 
Extents in 
Aid, and the 
Proſecutors 
receive the 
Money for 
which the 
Extents 
iſſued from 
the Sheriff. 


2 — e 
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The Seizures were made at different Times, and in 


four different Towns in the ſaid County; and after 


the Proceedings before mentioned, the ſeveral Sums of 
859/. and 500. were paid by the Aſſignees under 
a Commiſſion of Bankruptcy againſt the Defendant 
Fetherell, to Mr. Thomas John/on, Under-Sheriff of the 
ſaid County of Huntingdon ; who paid over the ſaid 
859 J. to the ſaid James Harkneſs, and the ſaid 500 /. 


to oe faid _— Houthwell. 


That Mr. Harkne/s and Mr. e had not paid 
Mr. Jobnſon Poundage, or his Coſts and Charges in 


executing the Extents, according to their Agreements. 


Mr. Perrott therefore moved, the laſt Term, that 


Mr. Harkneſs and Mr. Sautheell might reſpectively 


pay Mr. Johnſon Poundage on the ſaid Extents, and 
his Cofts and Charges relating thereto, and his Coſts 
of this Application; and that it might be referred to 
the Deputy-Remembrancer, to ſettle the ſame: Which, 
upon reading the Affidavits of the ſaid Mr. 7ohr/on, 
and the ſaid Extents, Inquiſitions and Agreements, was 


accordingly ordered, unleſs Cauſe, the firſt Day of this 


'Term. 


Mr. S:arkie ſhewed Cauſe, for Mr. Harkneſs and 
Mr. Sourhwell, _—_ the Order; and made ſeveral 


Queſtions, 


Firſt, Whether the Sheriff was intitled to any 
Poundage at all? And he inſiſted that the Statute 29 
£12. c. 4. only related to private Executions ; and by 


the Statute 3 Geo. 1. c. 15. /. 3. Sheriffs who levy 
the 
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the King's Debts are to have an — of Poun- 
dage, upon their Accounts; but this does not extend 
to Extents in Aid, for here no Account is to be 


paſſed. 


Secondly, Suppoſing the Sheriff intitled to Poundage, 
whether he was intitled to the whole Poundage, or 
only to a proportionable Part of it; as he went out of 
Office before a Yenditioni exponas could have iſſued, 
by the Courſe of the Court? And he inſiſted, that if the 
Debts for which the Extents iſſued had not been 
paid, the Goods muſt have been ſold under a Venditioni 
exponas, and the new Sheriff, by the gth Section of 
the Statute, would have been intitled to a proportion- 
able Part of the Poundage. 


Thirdly, Whether Poundage could have been re- 
tained? And he inſiſted it could not, unleſs there had 


been an actual Levy: And cited The * and Burrell, 


Bunbury 30 ö. 


Fourthly, Whether this was a Matter proper to be 
determined on a Motion? And he inſiſted it was not; 


and that the Sheriff ought to be left to his Remedy, by 
Action or otherwiſe, for his Poundage. 


Fifthly, Whether the Sheriff is intitled to any Satis- 


faction for Coſts and Charges, beyond his Poundage ? 


And he inſiſted that he was not. 


But it was anſwered by Mr. Perrott, and reſolved by 
myſelf, Brothers Legge and Adams, in the Abſence of 
Brother She, as to the firſt Queſtion—That the 

I | Subject 
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Subject who makes uſe of the King's Prerogative ought | 
not to be in a better Condition than his Majeſty him- 
ſelf would be; that the Sheriff has done every Thing 
in his Power for the Benefit of Mr. Harkneſs and Mr. 


' Southwell, by executing their Extents; that they have 


had the Fruit of their Extents: And the Money paid to 
them reſpectively may be conſidered as levied or col- 
lected, within the very Words of the third Section of 
the Statute; Sir Daniel Morton's Caſe, Lane 74. And 


as to the Words, that the Sheriff ſhall have his Allow- 


ance upon his Account; that is only directory, where 
he has not received Poundage before, and is to ſecure 


it more effectually; and it would be a ſtrange Conſtruc- 


tion, that what was intended to ſecure ſhould deſtroy 
the Right to Poundage: And therefore the natural 
Conſtruction is, that if the Sheriff ſhould have diſburſed 
more for the Crown than he had received, he ſhould 
be allowed Poundage upon his Account. And the 
Caſe of The King and Burrell is expreſs, that the She- 
riff may retain Poundage, without waiting for the 
Allowance of it upon his Account: And ſo it was held 
in the Caſe of The King and IV hitehead, Eafter 1751, 
upon an Extent in Aid of Mr. Burroughs, Collector of 
the Cuſtoms at Br: Mol. 


As to the ſecond Queſtion We held that the Sheriff 
was intitled to the whole Poundage; becauſe the 
Poundage, by the gth Section of the Statute, is only to 
be proportioned where the Seizure is by one Sheriff, 
and the Goods fold by another; but here the whole 
Money is collected and paid to the Proſecutors of the 


Extents, by one and the ſame Sheriff. 
The 
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The third Queſtion, Whether the Sheriff may re- 


tain Poundage? depends upon his Right to it; and is 
conſequential, upon the Determination of the two for- 


mer Queſtions in his Favour. 


The fourth Queſtion is not new ; for in former Caſes 
we have held the Right to Poundage proper to be de- 
termined on a Motion. 


As to the fifth Queſtion, it depends upon the 14th 
Section of the Statute; and we thought the Sheriff, in 
the preſent Caſe, intitled to no Allowance beyond 


Poundage. 


| We therefore made the Order abſolute for Poun- 
dage; but diſcharged it as to the Coſts and Charges 
relating to the Extents, and the Colts of this Ap- 


plication. 


3 A Hilary 
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Hilary Term, 
31 Geo. 2. 1758. 


An Infor- 
mation in 
this Court 
upon the 
Statute 12 
Car. 3. e. 
32. for lay- 
ing Wool- 
ken Yarn on 
board a Veſ- 
ſel for Ex- 
portation, 
may be laid 
in any 
County; 
becauſe the 
Offence is 
tranſitory, 
and there are 
no negative 
Words in 
the Statute. 


Attorney-General againſt Roger Hines. 


HE Information charged, that the Defendant, 
between the firſt Day of March 1750, and 

the Day of exhibiting of the Information, in Michaelmas 
Term then laſt, (to wit) at Ratcliſf in the County of 
Middle gſex, within the Port of London, did load or lay 
on board, or cauſe to be loaden or laid on board, in a 
certain Ship or other Veſſel to the Attorney-General 
unknown, One Thouſand and Sixty Pounds Weight of 
Yarn, made of Wool of the Growth of Great Britain or 
the Dominion of Wales, to the Intent or Purpoſe to ex- 
port, tranſport, carry or convey the ſaid Varn made 
of Wool, or to cauſe the ſame to be exported, tran- 
ſported, carried or conveyed, into Parts or Places 
out of the Kingdoms of Great Britain and Ireland, the 
Dominion of Wales, Town of Berwick upon Tweed, and 
the Iſles of Jer/ey and Guernſey, with Sarke and Al- 
derney, contrary to the Form of the Statute in that 
Caſe made and provided : Wherefore his Majeſty's 
ſaid Attorney-General, on Behalf of his ſaid Majeſty, 


prayed the Conſideration of the Court in the Premiſſes; 
and 
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and that _ ſaid bias might, for the Offence 


aforeſaid, forfeit the Sum of One Hundred and F ifty- 


nine Pounds Eighteen Shillings, of lawful Money of 
Great Britain; being Three Shillings for every Pound 


Weight of the ſaid Yarn made of Wool fo loaden or 


laid on board, or cauſed to be loaden or laid on board 
the ſaid Ship or other Veſſel as aforeſaid, contrary to 


the Form of the Statute aforeſaid, 


The Defendant pleaded Not Guilty. And Iſſue 
being joined, it appeared upon the Trial, that the Of- 
fence was committed in Eſex, and that the Defen- 
dant was not apprehended or arreſted in Midale/ex ; 
and the Information being grounded upon the Statute 
12 Car. 2. c. 32. it was objected by the Defendant's 
Counſel, that the Offence could only be enquired of 
and tried in the County where it was committed, or 
where the Offender was apprehended or arreſted ; and 
that there ought to be a Verdict for the Defendant : 
But the Fact being fully proved, there was a Verdict 
for the King, and this Point reſerved for the Opinion 
of the Court. 


Mr. Starkie moved the Court, the laſt T erm to ſet 
aſide the Verdict, and for a new Trial; and inſiſted 


that this was a Caſe within the Equity of the Statute 


21 Ja. 1. c. 4. according to Lord Chief Juſtice 
Holt's private Opinion, in Hicks's Caſe, 1 Saſk. 373. 
And that by the iſt and 2d Sections of it, all In- 


formations for Offences to be committed againſt any 


Penal Statute are to be laid in the County where com- 


mitted, and not elſewhere ; and if not fo proved, 


there ſhall be 2 Verdict for the Defendant. 
I See. 


rr 


5 ag —— 
* ST” SS 


184. 


Hilary Term, 3 8 2. 1758. 


Sect. 5. Proviſo, That it ſhall not extend to any In- 
formation or Action, for tranſporting Wool, Woolſells, 
or Leather ; but that ſuch Offence may be laid in Any 
County, at the Pleaſure of the Informer. 


He obſerved, that this Proviſo would not include 
the preſent Information for laying Woollen Yarn on 
board a Ship or Veſſel with Intent to tranſport it; for 
here no Tranſportation of Wool is alledged; and Wool- 
len Yarn is Wool partly manufactured, and a different 
Thing from raw Wool. 


He then ſtated the zd and * Sections of the Sta- 
tute 1 2 Car. 2. c. 32. 


ect. 3. pipes of Penalties and Forfeitures, one 
Moiety to the King, and the other to him that ſhall 


Tue for the ſame, by Action of Debt, Bill, Plaint or 


Information, in any of his Majeſty's Courts of Record, 


or before the Juſtices of Aſſize, or in the General Quar- 


ter Seſſions of the Peace; in which Suit no Eſſoin, Pro- 
tection, or os of Law, ſhall be allowed. 


Sect. 5. That every Offence that ſhall be Ain or 


committed contrary to this Act, ſhall and may be en- 


quired of and heard, examined, tried and determined, 
in the County where ſuch Wool, Woolfells, Mortlings, 
Shortlings, Yarn made of Wool, Woolflocks, &c. 
reſpectively, {hall be ſo packed, loaden or laid on 


board as aforeſaid, or elſe where ſuch Offenders ſhall 


happen to be apprehended or arreſted for ſuch Offence, 
in ſuch Manner and Form, and to fuch Effect, to all 


3 Intents 
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1 * 


Intents and 1 as if the ſame Offence had 5 
wholly and altogether done and committed at and in 
ſuch County. | 


He then objected, That this is a new Offence, and 
the Manner of Proceeding directed by the Statute which 
creates it; and though here are only affirmative 
Words, yet this Offence is made local, to be tried in the 
County where committed, or where the Party was ap- 


prehended. 


3 


He took the Difference between Caſes where there is 
an antecedent Offence, and a ſubſequent Statute directs 
the Manner of Proceeding ; and where a new Offence 
is created, and the Manner of Proceeding is directed by 
one and the ſame Statute : In the former Caſe negative 
Words are neceſſary to make the Offence local, in 
the latter they are not. 


And he cited Stradling's Caſe, Plow. Cam. 206. and 
Dr. Fofer's Caſe, 11 Co. 59, 64. onthe Statute of 3r 
Ed. 3. of Writs of Error brought upon Judgments in 
this Court, that the Power of the Lord Treafurer and 
Judges appointed by the King's Commiſſion is taken 
away by the Authority given tothe Lord Chancellor and 
Lord Treafurer to examine the Errors in thoſe Judg- 
ments; and yet there are only affirmative Words: And 
the Reaſon is, That the Deſignation of theſe two great 
Officers is excluſive of others, in this Statute intro- 
ductive of a new Law. | 
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So in the Caſe there mentioned, upon the Statute 
27 H. 8. c. 7. a Grant of Lands within the Survey 
3 B of 


18 6 
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| of the Court of Augmentations muſt be under the Seal 


of that Court; and a Grant under the Great Seal is 


void. 


And to enforce his Objection, he inſiſted that the 
Authority given to try in the County where the Of- 
fence was committed, or the Party apprehended or ar- 
reſted, would be nugatory and could have no Effect, 
unleſs the Court ſhould put the Conſtruction upon 
theſe Words which he contended for. 


Mr. Attorney-General, contra, 
This is an Information for an Offence againſt a 


Statute, and it is tranſitory in its own Nature, and 
may be laid in any County, at the Election of the 


_ Crown. 


And in Anſwer to Lord Chief Juſtice Holt's private 


Opinion in Hicks's Cale, he cited The King againſt Gaul, 


1 Salk. 372. 1 Lord Raym. 370. and Hicks's Caſe, 
x Salk. 373. and Harris againſt Reyney, Eaſter 1734. 
B. R. where the Judges agreed that the Statute 21 Jac. 
1. did not extend to any Offences created ſince the ma- 
king of it; and the Reaſon of it is, That the Preamble 
ſpeaks of Offences againſt divers and ſundry Penal 
Laws and Statutes of the Realm; and the enacting 
Clauſe for or concerning Offences committed or to be 
committed againſt any Penal Statute, mult relate to a 
Statute in being, for there can be no Ottence againſt 


2 Statute which does not exiſt, 


He 
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He admitted, that affirmative Statutes, introductive 
of new Laws, might in ſome Caſes imply a Negative : 
But he inſiſted that that Rule of Conſtruction was not 

applicable to the Caſe of the Crown; for if, according 
to Lord Coke's Opinion, 4 1x}. 172. the King is bound 
by 21 Fac. becauſe he is named, it will follow that he 
is not bound where he is not named. 


He cited The Attorney-General * Browſe, Bun- 


bury 236. 


He ſaid, that a Collection of Precedents had been 
made for tranſporting Wool; that 388 were laid in 


Middleſex, and only x 5 in other Counties. 
Mr. Solicitor-General, 


In Anſwer to Stradling's Caſe, in Phxwd. Com. 206. 
ſaid, that the greateſt Abſurdity would have been in- 


troduced by the Statute of 3x Ed. 3. giving Power to 


the Lord Chancellor and Lord Treaſurer to examine 


the Errors in Judgments in this Court, if the former 
Juriſdiction had not been taken away. 


He inſiſted that the Authority given by the 5th 
Section of 12 Car. 2. to try in the County where the 
Offence was committed, or the Party apprehended or 
arreſted, was not nugatory, but neceſſary, to give Juſ- 
tices of Aſſize and at the Quarter-Seſſions Juriſdiction 
to try and determine Offences againſt the Statute; 
which they would not have had without thoſe Words, 
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though the ſuperior Courts would have had i it. 2 Lord 
Hale's Pleas of the. Crown 29, 30. 


Gianna en on ee EEE 


Mr. Perrott added the Caſe: of The Attorney-General 
and Ro/evear, Eafter 2 Geo. 2. 1729. Information on the 
Act 5 Geo. 1. c. 18. / 24. for One Hundred Pounds 
Penalty for landing foreign Salt, and on 8 Aun. c. 7. 

JJ. 17. for the treble Value, for aſſiſting in the unthip- 
ping. And the Salt is laid to be imported and landed 
(to wit) at Rarcliſf in the County of Middleſex, within 
the Port of London. The Defendant pleaded the General 

Iſſue; and it appeared in Evidence, that the Salt was 

U landed at the Port of Toweyi in Cornwall: But there was 

a Verdict for the King. 


. 


ee ee 
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5 Mr. Ward mand for a new Trial, and inſiſted that 
the Port where the Salt was imported and landed was 
made local, and that the Information, by the ſpecial 
Deſcription, had tied up the Offence to the Port or 
Place of Importation and. Landing. 


. But the Court, after e Mr. Attorney-General, 

were of Opinion, that an Offence againſt an Act of 
Parliament is tranſitory in its Nature, and may be laid 
in any County, if not otherwiſe reſtrained; and that the 
Penalty of 100/. given by 5 Geo. 1. was but an addi- 
tional Penalty to the treble Value given by 8 Anne; 
. and as the Information was well laid in Middl:/ex for 
5 the Penalty incurred by that Act, ſo it was for the Penalty 
incurred by 5 Geo. 1. And unanimouſly denied a new 
Trial. 
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But Judgment was afterwards arreſted, becauſe it 
was only alledged in the Information that the Duties 
were not paid, but not ſaid that they were not ſecured. 


Bunbury 286, 295. 


The Court took Time to conſider of the principal 


Caſe till this Term. 


I was of Opinion, upon Conſideration, that an Of- 


fence againſt a Statute was tranſitory in its own Na- 
ture, becauſe it was the ſame Offence in all Counties; 
and that the King's Prerogative or Right to lay his 
Information in any County could not be taken away 


without expreſs negative Words, according to 4 II. 
172. Aſcougb's Caſe, Cro. Car. 525. and The King and 


Mann, 2 Strange 749. 


And that the Power given by the Statute 12 Car. 2. 
c. 3 2. to inquire of and try Offences againſt it, either 
in the County where they were committed, or where 
the Party was apprehended or arreſted, only related to 
Juſtices of Aſſize and the Quarter - Seſſions; which 
Courts would not have had Juriſdiction to inquire of 
and try thoſe Offences, without ſuch ſpecial Words, 
though this, as one of the ſuperior Courts, had it: And 
that therefore they were not nugatory, as Mr. Starkie 
contended, but had their proper Effect. 2 Lord 7000 s 


Pleas of the Crown 29, 30. 


Brother Legge gave no Opinion, as he had not 


heard the Argument: But my Brothers Smythe and 
Adams concurred and agreed, that a ſubſequentStatute 


30 in 
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in the Affirmative did not take away the King's Right 
of laying his Information in any County he pleaſcd, 
and that the Proviſion in this Statute to inquire of 
and try Offences in the County where they were com- 
mitted, or where the Party was apprehended or arreſted, 
was not reſtrictive, but enlarging ; to give Juſtices of 
Aſſize and the Quarter Seſſions a Juriſdiction which 
they otherwiſe would not have had, though this Court 
had it. | 


And upon the whole we held, that the Information 
was properly tried in Middleſex; and ordered the 
Poſtea to be delivered to the Clerk in Court, for the 
King, with Liberty to ſign ſudgnent. 


Trinity Term, 


31 Geo. 2. 1758. 


The King againſt Robert Budd. 


Cone n Defendant, Robert Budd, was outlawed at 
lo - the Suit of Charles Hanford and Richard Bul- 


—_— loch; and by an Inquiſition taken upon a ſpecial Capias 


Out] 2 . | 
Senne: Urlagatum, he was (among other Things) found 


would be .to be ſeized in Fee, according to the Cuſtom of the 
prejudicial | : b a . | 

to the Lord | Manor 
of the : | 
Manor, 
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Manor of Biſhops Sutton in the County of Southampton, 
of a Meſſuage and Lands; and allo ſeized, according 
to the Cuſtom of the ſaid Manor, in Reverſion in 
Fee, after the Death of William Budd, of other Lands; 
and that the ſaid Mefſuage and Lands were Copyhold 
Lands, held under the Biſhop of Z/immchefter, Lord of 
the faid Manor, and ſubject to ſeveral Mortgages in 
the ſaid Inquiſition ſpecified. = 


The Capias Utlagatum and Inquiſition were tran- 
ſcribed into this Court, and a Venditiomi exponas was 
Iflued thereon. 


Mr. Pechell moved, the laſt Term, That the In- 
quiſition and Vendlitioni exponas might be diſcharged, 
for the following Reaſons, appearing on the Face of 
the ä 


Firſt, That the Meſſuage and Lands in the In- 
quiſition were Copyhold, and not liable to be ſeized 
into his m_ $ Hands. 


- That the Premiſſes being ſubje& to ſe- 
veral Mortgages, no Proceſs ought to have iſſued on 


the Inquiſition till the Mortgages were diſcharged. 


Thirdly, That the Defendant's Eftate being an 
Eſtate of Inheritance, and no Chattel, was not liable to 
be ſold. 


The Court, on reading the Tranſcript of the Out- 


lawry, ordered the Proſecutors of it to ſhew Cauſe, why 
the Inquiſition and V enditioni nere ſhould not be diſ- 


3 90 wo charged; 
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the Lord. Heydon's Caſe, 3 Co. 7 


charged; and why no further Proceſs ſhould be awarded 
on the ſaid — 


Brother ynne ſhewed Cauſe this Term againſt the 
Order; and cited Seliard and Everard's Caſe, I Leon. 97. 
Where a Copyholder is outlawed, the King ſhall have 
the Rent of his Copyhold Lands, and the Lord hath 
not any Remedy for his Rent; but this is only 121 by 
Popbam Attorney-General, arguendo. 


Paſton and Mann, Hetley 7. Serjeant Athowe laid, 


that a Copyhold is not forfeited by Outlawry in a per- 


ſonal Action, for the Lord is not prejudiced by that; 
and yet the King ſhall have the Profits, by which the 
Lord is eſtranged from the Tenement. 5 H. 5. 2 
Mew Book of Entries 228. Hilary 4 Jacobi, Rotulo 1 7 2. 

C. B. in the End of the Caſe a 3 to this 


ä 


. Madox's Hiſtory of the Exchequer 238. Idem Vice- 
comes reſpondet de exitu terre Thome de Stowerſgate ut- 
lagati exiſtentis in manu Regis per unum annum et unum 
diem. 


Mr. Starkie, contra, inſiſted that the King hath no 
Intereſt in the Freehold Lands of the Outlaw, but hath 
only the Perception of the Profits as they naturally 
ariſe, without manuring the Land, during his Lite : He 
can neither plow nor ſow. Ploud. Com. 541. Lane 83. 
I Lv. 33. 2 Jones 100. 


But that the King is not even intitled to the Profits 
of the Outlaw 's Copyhold, becauſe it would prejudice 


The 
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The Court took Time to conſider of this Caſe till the 
zoth of June in this Term; when] delivered my 
Opinion, and made two Queſtions. 


Firſt, Whether the King is intitled to the Profits 
of a Copyhold Eſtate of the Outlaw, and whether a 
Levari could regularly iſſue for them ? 


Secondly, Whether the Yenditioni exponas for the 
Sale of the Copyhold did regularly iſſue in this Caſe ? 


Upon the firſt Queſtion, I obſerved, that the Cate 
of Seliard and Everard is miſreported in 1 Leon. and 
in Anſwer to it, I cited Moor 94. Eaſter 12 of Queen 
Elis. If there be a Tenant by Curteſy of a Manor, 
or Tenant for Life, or for Years, and a Copyhold 
comes into his Hands by Forfeiture or Determination, 
and now he binds himſelf in a Statute-Merchant or 
Staple, and after demiſes this Copyhold again; this 
Copyhold ſhall be liable to the Statute, becauſe it was 
once annexed to the Freehold of the Lord, and bound 


in his Hands, 


wy) 


* 


But if a Copyholder binds himſelf in a Statute, it 
ſhall not be extended, for he had only an Eſtate at 
Will. And this Diverſity was 287080 1s in the Common 


Bench, as Hammon reported. 


But the true Report o& Seliard and Everard's Caſe 
is in Owen 37. It is entred Mich. 30 Elix. Noll 195. 
among the Records in the Treaſurer's Remembrancer's 
Office. They being Recuſants convicted on 29 Eliz. 
3D c. 5. 
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c. 5. (which ſubjects Goods and two Parts of Lands 
to the Penalties, leaving a third Part for the Mainte- 
nance of the Offenders,) and the Penalties not being 
paid, a Commiſſion was awarded out of this Court, to 
inquire of their Goods and Lands in Sfolb, to levy 
the Penalties; and, among other Lands, certain Copy- 
hold Lands were ſeized; and being returned, the Par- 
ties came in, and pleaded that ſome of the Lands ſeized 
were Copyhold, and prayed that the Queen's Hands 
might be removed. The Attorney-General demurred : 
And the Queſtion was, whether Copyhold Lands were 
within the Statute of 29 Elis. or not? 


Mr. Leonard has only reported the Arguments of 
Serjeant Walmſiey and Mr. Attorney-General Popham, 


and what dropped from Manwood Chief Baron, that 


Copyholds, though not within the Words, were liable 
within the Intent of the Statute. And Clarke Baron 
thought that the Queen ſhould not have the Eftate in 
the Copyholds, but only the taking of the Profits. 
But Mr. Juſtice Owen has reported the Arguments 
of Serjeant Snagg and Mr. Attorney Popham, and 
likewiſe the Judgment of the Court. The Words of 
the Book are—But after great Debate it was adjudged, 
that dr Copyhold Lands are not within the Statute, 
by Reaſon of the Prejudice that may come thereby 
to the Lord, who hath not committed any Offence, 


and therefore ſhall not loſe his Cuſtoms or Services. And 


this Report is warranted by the Record; for it there 
appears, that Judgment was given to remove the 


Queen's Hands from the Copy hold Lands. 


2 Copphold 


Trinity Term; 3 Geo. 2. 1758. 
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Copyhold Lands are not liable to Seizure on an Ex- 
tent. The Kingagainſt Lord Viſcoumt Liſle, 28th of une, 
in Tyin. 23d of King James, in the King's Remembran- 
cer's Office: On an Extent againſt Sir John Dudley, 
Lord Viſcount Lie, the Manor of Wellow in Wor- 
cefterſhire was ſeized into the Hands of the Crown; 
and the Sheriff having taken the Cattle of one Marga- 
ret Hullens, on the Lands ſeized, under the Extent, 
ſhe applied to the Court, alledging that the Lands 


were Copyhold, held of the Biſhop of Z/orceffer. Where- 


upon it was ordered, that the Copyhold Lands ſhould 


be diſcharged of the Extent, and that no further Pro- 


ceſs ſhould iſſue againſt them on the ſaid Seizure. 


I have looked into the Caſes referred to by Serjeant 
 Achowe, in Hetley; but they are not to the Purpoſe, 
nor do they warrant his Citation of them. 


As to the Paſſage out of Madox's Hiſtory of the 
Exchequer, the Lands were probably Freehold, they 
not — to be Copy hold. 


My Opinion upon the ſecond Queſtion was, that the 


Venditioni exponas was abſolutely icregular, becauſe the 


Lands being Copyhold were not liable to Seizure z nor 


could the Lands, if they had been Freehold, have been 
ſold, becauſe the King in thar Caſe would only have 
been intitled to the Profits. 


We have only the T of the Outlawry 
before us; the Outlawry, Capras utlagatum, and Return, 
remain in the Court of Common Pleas. 
| Brothers 


„„ * 1 1 
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Brothers Legge, Smythe and Mb concurred in 
Opinion with me. We therefore ordered, thatno further 
Proceſs ſhould be awarded for levying the Rents and 
Profits of the ſaid Copyhold Premiſſes; and we 
quaſhed and diſcharged the Writ of Venditioni exponas 
for ſelling the ſaid Copyhold Premiſſes, as irregular- 
ly iſſued; but ordered that the ſame ſhould ſtand, 
as to the Sale of the Goods therein ſpecified. 


Richard Vincent, who, &c. againſt — 
De Laar. 


I: isdiſcre- T NFORMATION upon a Seizure of 95, 515 
tionary in 


the Court, Pounds Weight of Tobacco Stalks or Stems 11 
accordingto from the Leaf. 


the Circum- 

ſtances of 

each Caſe, 1 | RFF | 
0 grant's 19th of April 1758, the Goods were ſeized at the 
| ritof De- 


livery or Hope, about Forty Miles within the Port of London. 
not. ; 


Denied for 3 ä ; 1 
1 20th April, a Writ of Appraiſement iſſued. 
why. 
28th April, the Indenture of Appraiſement was Pro- 


claimed in Court. 
2d May, the Defendant entred his Claim. 
10th May, he gave Security for Coſts. 


27th May, the Information was delivered over, 
grounded upon the Statute 12 Geo. 1. c. 28. / 13. 


zd June, the Defendant pleaded the General Iſſue. 
| 4 Mr, 


— ii. oe. At. 


þ Trinity Term, 311 Geo. 2. 558. 


Mr. $:arkie moved * a Writ of Delivery, upon 
the Statute 13 & 14 Car. 2. c. 11. /. 30. And be 
it alſo enacted and ordained, by the Authority 
aforeſaid, that no Writ of Delivery ſhall be granted 
out of the Court of Exchequer, for Goods ſeized, but 
-upon good Security ; and that for Goods periſhable 
only, or in Caſes where the Informer ſhall defer or 
delay his coming to as ſpeedy a Trial as the Courſe 
of that Court will permit, and ſhall be thereby ordered 
and directed.” 


Andan Athdavit was read, that the Tobacco Stalks 
had been wetted in their Paſſage, and were leſſened in 
Value, and would become of much leſs Value if not 
manufactured before the next Term. He propoſed to 
give the Security required by the Statute: And inſiſted 
that both the Reaſons in the Clauſe took Place in the 
preſent Caſe; for the Goods appeared to be periſhable, 
and the Cauſe might have been tried in the Term, or 
at the Vf Prius Sittings after it. 


Mr. Attorney-General, contra, inſiſted, that there 
ought to be no Writ of Delivery in this Caſe; becauſe 
it would defeat the Intent of 12 Geo. 1. which has 
directed the Tobacco Stalks, on Condemnation, to be 
burnt; and here has been no Delay, to intitle the De- 
ſendant to a Writ of Delivery. 
= hs; Conrt was of Opinion, that the Clauſe in 
13 & 14 Car. 2. was reſtrictive, and calculated to 
put a Stop to a Practice which had prevailed, to grant 

Writs of Deli 'ery in all Caſes; and to reſtrain the 


3 E granting 
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granting of them to Caſes where the Goods Glad 
were periſhable, or there had been a Delay of Proſe- 
cution ; and that it was diſcretionary in the Court, 
whether they would or would not grant a Writ of Deli- 
very, according to the Circumſtances of each Caſe. Par- 
ker, qui tam, v. Aon, Bunb. 21. And in the Caſe of The 
Attorney-General and Powell, Trinity 16 & 17 Geo. 2. 
the Court denied a Writ of Delivery for Tobacco 
Stalks. And fo the Court did in the preſent Caſe, 


Hilary Term, 


Geo. 3. 1761. 


Richard Camplin, and others, againſt 
Thomas Bullman. 


te _ HI S Cauſe ſtands for the Judgment of the 
a Britiſh Court. It has been very ingeniouſly and learn- 


- 12" edly argued three Times by Counſel on both Sides. My 


Ds * 1 Brothers and I have ſeparately conſidered of the Argu- 
bper Cent. ments; and afterwards we met and conferred together 
ad valorem, I 


charged up- upon them; and are unanimouſly agreed in the Judg- 
on Goods : : 
and Mer- ment which I am to deliver: And though no Labour 


handi 
by the Bak: Or Pains have been nn On my Par t yet I am 
12 Car 2. | obliged 


©. 
But. French-made Sails, belonging to a French Ship taken as aforeſaid, ate not chargeablewith 


the additional Duty of 1d per Ell, by 12 Ann. c. 16. and 19 Geo. 2. c. 27. 
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obliged to my Brothers for the moſt material Obſerva- 
tions and Reaſons which I ſhall rely upon for the 
Support of it. | | 


It is an Action upon the Cafe, for Money had and 
received by the Defendant to the Plaintiff 's Uſe. The 
Defendant pleaded the General Iſſue: And the Cauſe 
was tried before me, by a ſpecial Jury, at Guildhall, 
And the Jury found this ſpecial Verdict; (vis. ) 


That on the firſt of August 1756, there was, and ever 


ſince has been, open War, between his late Majeſty and 


his Subjects, = the French King and his Subjects: 


That the Ship or Veſſel called Le Cerf, with her 
Tackle, Apparel and Furniture, was the Property of 
French Subjects, and taken that Day upon the High 
Seas by the Tartar Man of War; and condemned on 
the 23d of September following, by the High Court of 
Admiralty, as lawful Prize, to Job e Eſquire, 
the Captor thereof: 


That the Plaintiffs, being natural born Subjects of 
his ſaid late Majeſty, bought the ſaid Ship or Veſſel, to- 
gether with her Tackle, Apparel and Furniture, on the 
firſt of May 1757, for 1015 J. paid to the ſaid Mr. 
Lockhart; and ſhe hath, ever ſince the Purchaſe, been 
called the Eagle Frigate: 


That the Plaintiffs, on the firſt Day of December 
1757, made Oath before the Defendant, being the 
Collector of the Cuſtoms of the Port of Brifo/, that 
the ſaid vp or Veſſel had been taken as Prize, and 


condemned 


ä — ge n 8 , 
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condemned, and na fidepurchaſed by them for 10151. 

| and applied for a Certificate; and did make it appear 

N | to the Defendant, that none of them were Aliens; and 

| did further take their Oath, that no Foreigner or 
Alien had directly or indirectly any Share or Intereſt 
therein : 


That the Ship was duly regiſtred, the | 
1757; and the Plaintiffs the ſame Day received a 
Certificate from the Defendant, under his Hand and 
Seal, whereby the Ship might for the future paſs and 
be deemed as a Ship belonging to the Port of Briſtol, 
and enjoy the Privilege of ſuch Ship : | 


That the Plaintiffs, on the 1ſt December 1757, did 
equip the ſaid Ship with proper Tackle, Apparel and 
Furniture, as a private Ship of War, to cruize and 


make Reprizals upon the Enemy: 


That at the Time of fitting out the ſaid Ship, the 
Hull of her was worth 285 /. 


That Part of the Tackle, Apparel and Furniture of 
the faid Ship, at the. Time of her being ſo fitted out, 
conſiſted of Maſts, Cordage and Sails, which belonged 
to her at the Time of her being taken as Prize, and 
which were on board for her Uſe, in her ſaid intended 
Cruize, and were at the Time laſt mentioned of the 
Value of 1004. | 


That other Part of the Tackle, Apparel and Furni- 
| ture of the ſaid Ship, conſiſted of Guns, ſmall! Arms 
and Ammunition, for her Uſe on the faid Cruize, and 
4 belonged 
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belonged to her at the Time of her being taken a8 
Prize, and were of the Value of 530%. 


That the remaining Part of the ſaid Tackle, Apparel 
and Furniture, which belonged to the ſaid Ship at the 
Time of her being taken as Prize, was of the Value of 
5 80 J. Which Sums together amount to 101 5 /. 


That Part of the Sails on board the ſaid Ship at the 
Time of her being fitted out as a Privateer, conſiſted 
of fourteen French - made Sails, containing 1309 Ells; 
which Sails were on board at the Time of her being 
taken as Prize, and were with the Ship legally condem- 
ned, and ona fide ſold to the Plaintiffs for a valuable 
Conſideration with the Ship, and were included in the 
ſaid Sum of 1015 J. the Purchaſe-Money of the ſaid 
Ship, her Tackle, Apparel and Furniture ; and from 
the Time of the Purchaſe, had always continued as 
Part of the Tackle, Apparel and Furniture of the laid 


Ship. 


That the Defendant, on the 1 1757, be- 
ing Collector of the Cuſtoms as aforeſaid, and the Ship 
being preparing to depart out of the Port of Bristol, 
on her intended Cruize, he, before he would per- 
mit her to depart, demanded and received from the 
Plaintiffs, as and for the Cuſtoms due to his late 
Majeſty, for the Ship, together with her Tackle, Ap- 

parel and Furniture, taken and condemned as Prize, 
the ſeveral Sums ns following (vix.) 


For the Hull of the ſaid Ship, being of the value of 


Two Hundred and Eighty-five Pounds, 13. 10s. 9d. 
"30 | For 


* 
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condemned, and 4ona fidepurchaſed by them for 1015. 
and applied for a Certificate; and did make it appear 
to the Defendant, that none of them were Aliens; and 

did further take their Oath, that no Foreigner or 
Alien had directly or indirectly any Share or Intereſt 
therein: 


That the Ship was duly regiſtred, the . 
1757; and the Plaintiffs the ſame Day received a 
Certificate from the Defendant, under his Hand and 
Seal, whereby the Ship might for the future paſs and 
be deemed as a Ship belonging to the Port of Briſtol, 
and enjoy the Privilege of ſuch Ship : | 


That the Plaintiffs, on the 1ſt December 1757, did 
equip the ſaid Ship with proper Tackle, Apparel and 
Furniture, as a private Ship of War, to cruize and 


make Reprizals upon the Enemy : 


That at the Time of fitting out the ſaid Ship, the 
Hull of her was worth 285 /. 


That Part of the Tackle, Apparel and Furniture of 
the faid Ship, at the Time of her being ſo fitted out, 
| conſiſted of Maſts, Cordage and Sails, which belonged 
J to her at the Time of her being taken as Prize, and 
| which were on board for her Uſe, in her ſaid intended 
5 Cruize, and were at the Time laſt en of the 
Value of 10004. | 


That other Part of the Tackle, Apparel and Furni- 
; ture of the ſaid Ship, conſiſted of Guns, ſmall Arms 
| and Ammunition, for her Uſe on the faid Cruize, and 
ö 4 belonged 
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belonged to her at the Time of her being taken a as 
Prize, and were of the Value of 50 /. 


That the remaining Part of the ſaid Tackle, Apparel 
and Furniture, which belonged to the ſaid Ship at the 
Time of her being taken as Prize, was of the Value of 
5 80 J. Which Sums together amount to 1015 J. 


That Part of the Sails on board the ſaid Ship at the 


Time of her being fitted out as a Privateer, conſiſted 
of fourteen French- made Sails, containing 1309 Ells; 
which Sails were on board at the Time of her being 
taken as Prize, and were with the Ship legally condem- 
ned, and ona fide ſold to the Plaintiffs for a valuable 
Conſideration with the Ship, and were included in the 


ſaid Sum of 1015 J. the Purchaſe-Money of the ſaid 


Ship, her Tackle, Apparel and Furniture; and from 
the Time of the Purchaſe, had always continued as 
Part of the Tackle, Apparel and Furniture of the ſaid 


Ship. 


That the Defendant, on the 1 December 1757, be- 
ing Collector of the Cuſtoms as aforeſaid, and the Ship 
being preparing to depart out of the Port of Bri/tol, 
on her intended Cruize, he, before he would per- 
mit her to depart, demanded and received from the 
Plaintiffs, as and for the Cuſtoms due to his late 
Majeſty, for the Ship, together with her Tackle, Ap- 

arel and Furniture, taken and condemned as Prize, 
the ſeveral Sums following; (vis.) 


For the Hull of the ſaid Ship, being of the Value of 


Two Hundred and Eighty-five Pounds, 13. 10s. 9d. 
3 For 


0 
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For Part of the Tackle, Apparel and Furniture of 
the ſaid Ship, being Maſts, Sails and Cordage, of the 


Value of One Hundred Pounds, 4/. 15 6. 


For other Part of the Tackle, Apparel and Furni- 
ture of the ſaid Ship, being Guns, ſmall Arms and 
Ammunition of the Value of Fifty Pounds, 27. 75. 6d. 


For the remaining Part of the Tackle, Apparel and 
Furniture of the faid Ship, of the Value of Five 
Hundred and Eighty Pounds, 27/7. 115. in all 48/. 
45. 3d. which the Defendant demanded and took of 
the Plaintiffs, for Cuſtoms, at the Rate of 5/. per Cent. 
ad valorem, upon the Ship, her Tackle, Apparel and 
Furniture; having firſt deducted an Allowance out 
of the Cuſtoms, after the Rate of 5 J. per Centum. 


That the Defendant did likewiſe demand and re- 
ceive 51. 95. 1d. as an additional Duty of one 
Penny per Ell on 1309 Ells of Sail-Cloth, the Con- 
tents of the ſaid fourteen French-made Sails, the Value 
whereof had been before included in the faid Sum 


of 1007. the Value of the Maſts, Cordage and Sails 


on board the ſaid Ship, for her Uſe in her intended 
Cruize. 


That the Duty or Cuſtom of 51. per Cent. ad 
valorem, was in the Year 1665, and hath ever ſince 
been, uſually paid upon all Foreign-built Ships, taken 
as Prize, with their Tackle, Apparel and Furniture; 
but that no other or additional Impoſts upon Goods 
or Mexchandize, created by any Statutes made ſub- 

ſequent 


— 
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ſequent to the Year 1665, have been paid upon any 
Foreign-built Ships taken as Prize, or their Tackle, 
Apparel and Furniture. 


But whether, upon the whole Matter, the Defen- 
dant promiſed in Manner and Form as the Plaintiffs 
have declared, the Jury doubt. 


And if the Court ſhall be of Opinion that the Hull 
of the ſaid Ship was not, at the Time when the De- 
fendant received the ſaid 13/ 10s. 9d. chargeable 
with the ſaid Duty of 5 J. per Cent. ad valorem, then they 
find that the Detendant did undertake and promiſe in 

Manner and Form as the Plaintiffs have declared ; and 
aſſeſs Damages, by Reaſon of the Defendant's not hav- 


ing performed his Promiſe in that Reſpect, to 13/7. Los. 
9 4. a 


The Jury refer the ſame Doubt to the Opinion of 
the Court, as to the 4/. 15s. received for the Duty 
of the Maſts, Cordage and Sails of the ſaid Ship. 


And they refer the ſame Doubt, as to the 21. 75. 
6 d. received for the Duty of the Guns, fmall Arms 


and Ammunition on board the ſaid Ship. 


And they refer the ſame Doubt, as to the 27/. 115. 
received for the Duty of the remaining Part of the 
Tackle, Apparel and Furniture on board the ſaid 
Ship: Andthey aſſeſs ſeveral Damages in thoſe Reſpects. 


If the Court ſhall be of Opinion, that the ſaid four- 
teen French-made Sails, containing 1309 Ells, were 
| 3 | not 
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not, at the Time when the Defendant received the 


ſaid 5/.-9s. 1 d. chargeable with the faid additional 
Duty of One Penny per Ell, then they find that the 
Defendant did undertake and promiſe in Manner and 


Form as the Plaintiffs have declared, and aſſeſs Dama- 


ges in that reſpect to 5 J. wer 1 d. 


And if the Court ſhall be of Opinion, that the 
Defendant did undertake and promiſe, in all or either 


of the Caſes before mentioned, the Fury aſſeſs ah 


Shillings Pong. 


But if the Court ſhall be of Opinion, that the ſaid 
Ship, together with her Tackle, Apparel and Furni- 
ture, was chargeable with the Duty of 5/7. per Cent. 
ad valorem, and that the ſaid fourteen French-made 
Sails, containing 1309 Ells, were chargeable with the 
additional Duty of one Penny per Ell, then the Jury 
find generally for the Defendant. 


As the Determination of the principal Part of this 
Caſe, reſpecting the Duty of 5 J. per Cent. ad valorem 
claimed by the Crown, will depend upon the Statute 


of Tunnage and Poundage, 12 Car. 2. c. 4. it will 


be neceſſary to ſtate the Preamble, and ſome Clauſes 
of it; and particularly the Rule at the End of the Book 
of Rates, that in Effect is incorporated and made Part 
of the Statute. 5 


The Statute runs thus: The Commons aſſembled in 


Parliament repoſing Truſt and Confidence in his then 
Majeſty, for the guarding and defending of the Seas 
againſt. all Perſo ns that "hall intend the Diſturbance 


4 | of 
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of the Intercourſe of Trade, and the invading of the 
Realm, for the better defraying the neceſſary Ex- 
pences thereof, which could not otherwiſe be effected 
without great Charge to his ſaid Majeſty, did by and 
with the Advice and Conſent of the Lords in Par- 
liament aſſembled, give and grant unto his ſaid Majeſty 
two Subſidies, one of Tunnage upon Wines, by Sec- 
tion the firſt, the other of Poundage, by Section the 
ſecond, of all Manner of Goods and Merchandize of 
every Merchant, natural-born Subject, Denizen and 
Alien, to be carried out of the Realm, or any his faid 
Majeſty's Dominions, to the ſame belonging, or to be 
brought into the ſame by Way of Merchandize, of the 
Value of every Twenty Shillings of the ſame Goods 
and Merchandize, according to the ſeveral and parti- 
cular Rates and Values of the ſame Goods and Mer- 
chandizes, as the ſame are particularly and reſpectively 
rated and valued in the Book of Rates therein after 
mentioned and referred unto, Twelve Pence; and fo 
after that Rate. 


And it was enacted by Scion the fourth, that if any 
Wines, Goods or other Merchandizes, whereof the 
Subſidies aforeſaid ſhould be due, ſhould at any Time 
after be ſhipped or put into any Boat or Veſſel, to the 
Intent to be carried into Parts beyond the Seas, or 
elſe to be brought from Parts beyond the Seas into 
any Port, Place or Creek of the Realm, or other his 
ſaid Majeſty's Dominions, by Way of Merchandize, and 


unſhipped to be laid on Land, the Subhdy, Cuſtoms, 


and other Duties due for the fame, not paid or law- 
fully tendered, as therein is mentioned, that then all 
the ſame Wines, Goods and Merchandizes whatſoever, 
420 | ſhould 
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ſhould be forſeit to his ſaid Majeſty; one Moiety to his 
ſaid Majeſty, and the other to him who would ſeize or 


ſue for the ſame. 


And bySe&tion the ſeventh, the Bock of Rates inward 
and outward, is particularly enacted, (and by the Rule 
at the End of the Book of Rates it is provided,) that if 
there ſhould happen to be brought in or carried out of 
the Realm, any Goods liable to the Payment of Cuſ- 
tom and Subſidy, which either were omitted in that 
4 Book, or were not then uſed to be brought in or carried 
i out, or by Reaſon of the great Diverſity of the Value 
| | of ſome Goods, could not be rated, that in ſuch Caſe, 
every Guſtomer and Collector, for the Time being, 
5 ſhould levy the ſaid Cuſtom and Subſidy of Poundage, 
8 according to the Value and Price of ſuch Goods, to be 
affirmed upon the Oath of the Merchant, in the Preſence 

= of the-Cuſtomer, Collector, Comptroller and Surveyor, 
erany Two of them. 

| 

j 
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Before I enter upon the particular Conſideration of 
the Statute of Tunnage and Poundage, I would pre- 
miſe the known Diſtinction between Statutes which 
grant a Revenue to the King, and Statutes, or Clauſes 
of Statutes, which inflict a Forfeiture or Penalty; the 
former (eſpecially where the Revenue is granted for 
the excellent Purpoſes mentioned in the Preamble) are 
to be favourably and beneficially conſtrued for the 
Crown, but the latter are of ſtrict Conſtruction, and 
are not to be extended: And ſo is the Caſe of The 
Company of Ironmongers and MWailor, 2 Fones 85. 2 
Mod. 185. And this Diſtinction was relied upon by 


Lord Chief Juſtice 7reby, in his Argument of the Cafe 
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of Courtney and Bower, Trin. 11 V. 3. C. B. when 
this very Statute of Tunnage and Poundage was under 


Conſideration. 


And Lord Hobart, in the Caſe of Meedler and The 
Biſhop of Wincheſter, fo. 2 26. is of Opinion, that one 
Chapter of an Act of Parliament may contain diverſe 
Acts, which may be as ſeveral in their Natures as if 
they were in ſeveral Chapters. 


Here I muſt obſerve, that the only Conſideration 
upon the Statute of Tunnage and Poundage is, Whe- 
ther this Ship, her Tackle, Apparel and Furniture, 
are by that Statute chargeable with the Duty ad valo- 
rem, or not? For no Forfeiture or Penalty is in Queſ- 
tion in this Cauſe. 


I ſhall now apply myſelf to conſider the Clauſes of 
the Statute of Tunnage and Poundage : By Section the 
ſecond the Subſidy of Poundageis laid upon all Manner 
of Goods and Merchandize; and theſe Words, taken in 
a large Senſe, will comprize Ships. But it was objected 
by the Plaintiff's Counſel, that the Statute paſſed in 
Time of Peace, and that the Legiſlature could not 
intend to raiſe a Duty on the Contingency of a War. 

But this Objection received a clear Anſwer from the 
Defendant's Counſel: That, according to £d. Vaugban 
1606. all Goods, foreign and domeſtick, are in their 
Nature capable to be Merch that is, to be ſold; 
and that, by the Rule at the End of the Book of Rates 
already ſtated, any Goods, though not then imported 
or exported as Merchandize, were expreſsly chargeable 
with the Duty ad valorem, when they ſhould be im- 


ported or exported as Merchandize. 
But, 
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But, without ſuch expreſs Words, any new Species 
of Goods introduced into Trade would have been 
within the Meaning of the Statute, according to 2 In}. 
62. upon the Expoſition of the Statute 27 Ed. 3. c. 4. 
There was a new Invention; and the Queſtion . was, 
whether it ſhould pay the Duty of Aulnage ? And it 
was reſolved by the Judges that it ſhould pay the Sub- 
fidy by the Equity, though it was not within the 
Words of the Act. | 


But n Ships to be within the Words Goods 
and Merchandize, yet, it is ſaid, the Statute only inten- 
ded to charge Ships taken as Prize by Privateers, and 
not Ships taken by the King's Ships; becauſe the Ships 
fo taken belonged to the Crown till Queen Anne's War, 
and the King could not be charged with a Cuſtom to 


himſelf; and when granted to the Captors, they ought 
not to be liable to the Duty. 


They cited 7 ua 15. 2 Ro. Ar. 180. The Pa- 
tentee of the King; of Goods of Pirates ſeized by him, 
no Cuſtom ſhall be paid to the King ; for the Goods 
are given by the Law to the King, and therefore he 


ſhall not have Cuſtom of his own Goods. Mich. 5 7a. 


in Scaccario. Per Cur. 


I directed a Search to be made for this Caſe; and a 


diligent Search has been made for it, but no F ootſteps 


of it can be found: So that it is in the Dark, whether 
the Crown had only diveſted itſelf of a particular In- 


tereſt, or of its whole Intereſt, by the Patent. 


En But 
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But the Reaſoning of Lord Trevor, in delivering the 
Opinion of the Judges in the Exchequer Chamber, in 
the Caſe of Paul and Shaw, Hil. 8th of Queen Anne, 
2 Salk. 622. has greatly weakened, if not overturned, 
the Caſe in Lane and Rolle. J have a very accurate 
Manuſcript Report of the Caſe of Paul and Shaw, and 
ſhall cite ſome Parts of it from thence. If (ſays Lord 
Trevor) the Duty of Priſage had remained in the Crown, 
it muſt indeed have been diſcharged of all Tunnage, 
in reſpe& of the Unity of the Queen's Right in the 
Wine charged, as well as in the Duty payable out of 
it, and the Abſurdity of her being charged with a Pay- 
ment to herſelf; but this Reaſon ceaſes, when the 
Priſage Wine is in the Hands of a Subject, who may 
pay a Duty to the Crown; and therefore the Duty does 
in ſuch Caſe revive. If a Parſon leaſes his Glebe, it ſhall 
pay Tithes, though in his own Hands it was diſcharged 
by Neceſſity. If an Eccleſiaſtical Houſe, who held 


their Lands diſcharged of Tithes by Grant, or any 
other Cauſe that was perſonal to their Body, did leaſe 


their Lands, they became chargeable with Tithes. And 
the Judgment of this Court was reverſed; and the 
Judgment of Reverſal affirmed in the Houſe of Lords, 


29th January 1 710. 


The Plaintiffs Counſel argued, upon a Suppoſition 
that the Property of the Ship in Queſtion was in the 
Crown, from the Time of the Capture till the Con- 
demnation. The Act 29th of his late Majeſty, veſts 


the Intereſt and Property of all Ships and Goods 


taken as Prize, in the Captors; and ] take it, that it 
veſts ſuch Intereſt and Property, from the Time that 
i the 
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the Capture is compleat, (ſubject indeed to be defeated 
by a Sentence of the Court of Admiralty,) and that the 
Crown never had any Property or Intereſt in this 
Ship. 


My Brother Adams has for this Purpoſe ſurniſhed 
me with his Note of the Caſe of Morrougb and 
Comyns, Eaſter 21ſt of his late Majeſty, B. R. Action 
for Money had and received to the Plaintift's Uſe : 
Verdict for the Plaintiff; and Motion for a new Trial. 
The Plaintiff claimed under C. who was a Sailor on 
board the Prince Frederick Privateer, as Aſſignee of 
that Sailor's Share of Prize Money, for Prizes taken 
by that Privateer. The Aſſignment to the Plaintiff 
was dated in Augu/} 1745; and ſo was before the 
Statute 20 Geo. 2. which made ſuch Aſſignments void 
and the Prizes taken were not condemned in the Ad- 
miralty till December 1745. 


EPA 


The Statute 17 Geo. 2. c. 34. enacts, That ſuch 
Ship or Ships, Goods, &c. ſo to be taken by ſuch pri- 
vate Owners Ships or Veſſels (being firſt adjudged a 
lawful Prize in any of his Majeſty's Courts of Admi- 
| ralty,) ſhall wholly and intirely belong to, and be divided 
| among, the Owners of ſuch Ships, and the ſeveral Per- 
ſons on board ſuch Ships, in ſuch Shares as ſhall be 


agreed, 
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It was objected, that there appeared no Title to this 
Money in the Plaintiff; for, at the Time of the Aſſign- 
ment, nothing was veſted in him; he had only a mere 
Contingency or Poſſibility, till the Condemnation in 
the Admiralty. By the Common Law, whatever 
| a Pri- 


* 
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a Privateer takes in War, belongs to the King; and 


though given by the ſaid Act to the Captors, yet it is 


upon Condition that it be firſt adjudged lawful Prize 
in the Admiralty: So that it remains in the Crown till 
Sentence is there pronounced, which is to veſt it in the 
Captors. | 


But Lord Chief Juſtice Lee held, that the whole 
Meaning of the Statute was, that the Judge of the 
Admiralty was to determine which were lawful Prizes; 
and when ſuch Declaration was made, then the Cap- 
tors were to be looked upon as having the ſole Pro- 
perty, from the Time of the taking. The Judgment of 
the Admiralty is only neceſſary to declare the Prizes, 
but does not make them more or leſs ſo. So that he did 
not think what was aſſigned to be either a Contingency, 
or a Choſe in Action. And my Brothers Mrigbt, Deni- 
/on and Foſter agreed. And my Brother Mrigbit cited 


Bro. Property, pl. 38. And Brother Fo/ter added, that the 


Property of the Crown was wholly taken away by the 
Statute. And a new Trial was denied by the whole 
Court. | | | 


But the moſt material Difference between the Caſe 
in Lane and Rolle, and the preſent Caſe, is, that there 
the Pirates Goods were granted generally, without 
| Reſervation ; but here the fame Act which veſts the 


Property of Prizes in the Captors, expreſsly veſts it 


ſubject to the Payment of Cuſtoms and Duties. 


But it was objedded, that this Ship or Veſſel was 
taken by Hoſtility, upon the High Sea, and brought 
in by a Captain of a Man of War, who was a Sea 

4 Officer, 
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Jold there for Profit, muſt neceſſarily be brought in by 


Officer, and no Merchant; whereas, to make this Ship 
or Veſſel chargeable with the Duty, ſhe ought to be 
the Property of a Merchant, and brought into Port by 


Way of Merchandize. 


It is immaterial how Men acquire their Right in 
Ships or Goods, nor need they to be the Property of 
Merchants, or brought in by Merchants; it is ſufficient 
they are brought in by Way of Merchandize. The 
Subſidy is laid upon all Manner of Goods and Mer- 
chandize, of every Merchant, natural-bora Subject, 
Denizen and Alien, to be brought into this Realm, 


Ec. by Way of Merchandize. 


The Caſe of Leele, qui tam, and Hemel. Cro. Elis. 
533. The Statute 1 Elia. c. 19. is, that for Goods 


| brought into the Realm by Way of Merchandize, Cuſ- 


tom ſhall be paid. It was objected, that it only ex- 
tended to Merchants: But the Court reſolved, that the 
Subſidy was to be paid ; for the Statute extends not 
only to Merchants, but to all Goods brought in by any 
Man to make a Benefit by the Sale of them; and fo 
it had been often ruled before thoſe Times. 


This Caſe was agreed to be Law, by the Court, 
in Courtney and Bowers, already cited. The Judges 
indeed differed as to the principal Point, and three of 
them held wrecked Goods not liable to Cuſtoms ; but 


Lord Chief Juſtice 7; reby held them liable. 


This Ship or Veſſel being brought into Port, and 
Way 


4 
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Way of Merchandize, and conſequently be chargeable 
with the Duty ad valorem. 


Under this Head, I think it proper to mention 
the Caſe of Cuſtom in this Court, Hl. 24 Elis. 12 
Co. 17, 18. A Merchant brought 80 Weight of 
Bay Salt by Sea, to a Haven in Euglæand, and out of 
the Ship ſold 20 Weight, and diſcharged them to 
another Ship, in which they were tranſported; but the 
ſaid 20 Weight were never actually put on Shore; and 
for the Reſidue, vi. 60, he agreed for the Cuſtom, and 
put them upon Land: And the Doubt was, upon the 
Words of the Statute 1 Ei. c. 11. concerning Ex- 
portation; vis. Sent from the Wharf, Key, or other 
Place on the Land; and concerning Importation, Take 
up, diſcharge, and lay on Land; if, in this Caſe, the 
ſaid 20 Weight, which were always water-borne, and 
never touched the Land, ought to pay Cuſtom, as 
well inwards as outwards. And it was reſolved, that in 
both the Caſes, Cuſtom ought to be paid; for the 
_ diſcharging out of the Ship, upon the Sale atoreſaid, 
amounts in Law to the putting them upon the Land; 
for, in Law, this is 77f7a Corpus Comitatus: And if the 
Law ſhall not be ſo taken, the King may be defrauded 
of all his Cuſtom. And in the Caſe, foraſmuch as 
no Cuſtom was paid, it was reſolved, that the Goods 
were forfeited. And if that was a ſufficient Importa- 
tion to induce a-Forteiture, @ fortiori the bringing 
this Ship or Veſſel into Port, and ſelling her there, 
will be a bringing her in by Way of Merchandize, to 
intitle the Crown to the Duty. : 
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By the Act of the 3 of his late Majeſty, c. 18. 


the Duty of French Goods taken and condemned as 


Prize, is to be paid upon their being warehouſed, by 
the Captors or their Agents, and the Duty ad valorem 
of the Prize-Goods there enumerated, is made pay- 
able, upon the Oath of the Captors or their Agents ; 
and why may not the Duty ad valorem of Prize-Ships 
be ſettled and paid in like Manner, by the Vendees of 
the Gaptors, as their Agents | ? 


It was further objected, by the Plaintiffs Counſel, 
that by the third Section of the Statute of Tunnage 
and Poundage, it any Wines, Goods or Merchandize, 


ſhall be brought from beyond Sea, into Port, &c. 


and onſhipped, the Subſidy not paid, they ſhould be 


| forfeited: And as Ships could not be unſhipt, they 


were not intended to be charged with the Duty; for 
the Duty and Remedy were co- extenſive. 


To which I anſwer, that this ſpecial Clauſe ought 
not to reſtrain the Operation of the preceding general 


Clauſe, nor to narrow the Grant of the Duty upon 


all Manner of Goods and Merchandize. The third 
Clauſe was inſerted by Way of Remedy, to prevent the 
ſmuggling of Goods ; but where a Ship is in the Poſ- 
ſeſſion of Officers in the Harbour, there is no Dan- 
ger of her getting away. Beſides, by the Rule at the 
End of the Book of Rates, (as has been already ob- 
ſerved) all Goods which might become Merchandize 
are charged with the Duty ad valorem; and conſe- 
quently Ships, when brought into Port, and fold there 


for Profit. 
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The fame Anſwer is applicable to the Objection, 
made upon the Statute 11 Geo. 1. c. 7. / 8. That 


Ships cannot be delivered into the King's Ware- 
houſes. 


I now proceed to conſider the Effect of the Uſage, 
found by the Verdict. It is found, that the Duty or 
Cuſtom of 5 J. per Cent. ad valorem, was in the 
Vear 1665, and hath ever ſince, been uſually paid, 
upon all Foreign- built Ships taken as Prize, with their 
Tackle, Apparel and Furniture. 


So that Practice and Enjoyment have gone along 
with the Crown for near a Century ; and though 
ſuch a Practice will not create a Duty, yet it ſhews 
the Senſe of all Merchants and Traders concerned, as 
well as of the Cuſtom-Houſe Officers, and is declaratory 
of the Intent of the Legiſlature. And they who 
object that it was never queſtioned in a Court of 
Juſtice, do not conſider how ſtrongly that Anſwer 
recoils upon them : For not queſtioning it, for ſuch a 
Length of Time, ſhews the Matter was held un- 
queſtionable, and that every Man was convinced that 
it would introduce great Confuſion to queſtion it. 


The Counter-praQtice found by the Verdict, comes 
next under Conſideration. It is found, that no other 
or additional Impoſts, created by any Statutes fince the 
Year 1665, have been paid upon any Foreign-built 
Ships taken as Prize, or their Tackle, 3 or Fur- 
niture. 


It 


— 
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It may be difficult to account for the Miſtake with 
Certainty. Mr. Perrott endeavoured to account for it 


thus: That by the Act 7&8 V. z. an additional 


Duty was laid upon French Goods and Merchan- 
dize, to commence from 28th February 1696; the 
Conſequence was, that the Duty was ſo high, that 


the Captors could not vend their Prize-Goods here. 


The Act of 8 9 V. 3. c. 24. /. 5. enacts, That 


the Act of the preceding Vear ſhould not extend to 


charge any Goods, taken and condemned as Prize, 
with any further Duties than what they ought to have 
been charged withal before the making of that Act. 


The At 9 & 10 f an additional 
Impoſt on Goods in general, to commence after the 
laſt Day of January 1699. 


He therefore apprehended, the Reaſon for the 
Officers not taking this Impoſt on Prize-Ships, to be, 
becauſe, as the Captors had been relieved the Seſſion 
before from the additional Duty laid on Prize 
Goods by the Act of 7 8 W. 3. they were in- 
tended to be diſcharged of the Impoſt laid by the 


9 10 V. 3. 


But my Brother Smythe has ſuggeſted to us this 
more probable Reaſon for the Officers Miſtake in 
not taking the Impoſt laſt mentioned on Prize- Ships: 
That the Peace of Ry/wick was made in the latter End 
of the Year 1697; that that Impoſt did not com- 


mence till the laſt Day of January 1699; and Peace 


continued 
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continued till Queen Annes Declaration of War, the 
4th of May 1702; and as there could be no legal 


Capture, and conſequently no Queſtion about that 


Impoſt, during the Continuance of Peace; ſo, when a 
further Subſidy was laid by the Act 3 & 4 Arn. c. 9. 
it was to be raiſed and collected by the Ways and 
Means appointed by the 9 & 10 WV. 3. And the 
Officers finding, upon their looking back, that the 
Impoſt laid by & 10 W. z. had not been taken for 
Prize-Ships, &c. imagined that they were not to take 
the further Subſidy laid by 3 & 4 Ann. And therefore 
the Practice of not taking the additional Duties ſeems to 
have been adopted from the Officers reiterated Miſ- 
takes. But theſe are rather Matters of Conjecture than 


Argument. 


And though this Practice will not extinguiſn the 
Right of the Crown, yet I have Reaſon to believe, 
ſrom the Opinions of ſeveral of Mr. Attorney-Ge- 
neral's Predeceſſors, that it is conſidered as ſuch a 

Waiver of the additional Duties, that they will never 
be demanded. I am ſure, from Mr. Attorney's 
Honour and Candour, that nothing of that Sort will 
be done by his Advice; but I have read of Reigns, 
when it would not have been ſafe to have made ſuch 
a Diſcovery, though no Advantage will be taken of it 


in theſe happy Times. 


The Act of 29 Geo. 2. c. 34. / 17. may be con- 
ſidered as a Parliamentary Expoſition, that Prize-Ships 
were liable to Cuſtoms ; for it declares and enacts, that 
nothing in that Act ſhall extend to exempt any 


Ships, Goods, Wares or Merchandize then taken, or 
35K | which 
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which ſhould be taken as Prize, or brought or imported 
into this Kingdom, &c. from the Payment of any 

Cuſtoms or Duties, or from being ſubject to ſuch 
Reſtrictions and Regulations to which the ſame were 
or ſhould be liable by Virtue of the Laws and Statutes 
of this Realm. And this would be an abſurd Provi- 
ſion, upon the contrary Suppoſition, that Ships were 
exempt from Duties. 


But in Anſwer to this Proviſo, the Counſel for the 
Plaintiffs inſiſted upon the Statute 13 & 14 Car. 2. 
c. 11. / 6. that Prize-Ships ſhould enjoy the Pri- 
vilege of Ships belonging to England; and the Sta- 

| tute 10 Car. 2. c. 11. / 2, 3, 4. which make Prize- 
Ships free for Trade, requiring only an Oath and 
Certificate; and 5 & 8 W. 3. c. 22. / 19. which 
gives Liberty to carry Goods to the Plantations, and 
requires a ſpecial Regiſtry : But theſe Statutes only 
relate to Prize-Ships taken by Letters of Marque. But 
they chiefly relied on the Statute 20 Geo. 2. c. 45. 
. and the 18th Section of the 29 Geo. 2. c. 34. which 
are more general, and include all Prize-Ships taken 
by his Majeſty's Ships of War, as well as by Privateers ; 
for they enact, that all Prize-Ships and Veſſels which 
had been or ſhould be legally condemned, ſhould, to 
all Intents and Purpoſes whatſoever, be conſidered as 
Britiſb-built Ships or Veſſels, and be deemed and 
taken as ſuch ; and ſhould be intitled to have and en- 
joy all and every the fame Rights, Liberties, Pri- 
vileges and Advantages, in all Reſpe&s whatſoever, with 
Briti/h-built Ships or Veſſels; and ſhould be ſub- 
ject and liable to all and every the Rules and Re- 
gulations that Britiſb-built Ships or Veſſels were ſub- 
h 9 ject 
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Joe and liable to; any Law, Cuſtom or "i to the 
_ contrary 3 


To which I anſwer, That the generality of Ex- 
preſſion in the 18th Section, muſt be reſtrained by 
_ Conſtruction to Rights or Privileges different from 
Cuſtoms and Duties in the 17th Section of the Act; 
and there are many ſuch Rights and Privileges, which 
Prize-Ships might be intitled to. Whereas, if the 18th 
Section ſhould be conſtrued in ſuch a Latitude as to 
deſtroy the Right of the Crown to the Cuſtoms and 
Duties, it would occaſion the utmoſt Inconſiſtency. 


As to what is ſaid in Molloy, book 1. c. 2. /. 25. 
that Goods brought in as Prize, by a Privateer, are 
not ſubject to pay Cuſtoms; and the Navigation- 
Act, 12 Car. 2. c. 18. referred to in the Margin 


The Navigation-Act was founded in deep Policy, 
and calculated for the Increaſe of our Shipping and 
Navigation, ſo as to make us the Carriers for the 
World; but I cannot find, upon the moſt careful 
Peruſal of it, that it has any Influence upon the Act 


of Tunnage and Poundage. 


And the Plaintiffs Counſel, to ſhew Prize-Ships not 
liable to Cuſtoms, inſiſted on the Act 6 Arr. c. 37. 
/. 2. which veſts the Property of Ships, Goods and 
Merchandize, taken in any Part of America, in the 
Captors ; (being firſt adjudged lawful Prize in any of 
her Majeſty's Courts of Admiralty, and ſubject to 
the Cuſtoms and Duties, as if the ſame had been 


firſt imported to any Part of Great Britain, and from 
thence 


v. : — — 
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thence exported, for and in reſpe of all ſuch Goods 


and Merchandize:) And Ships are omitted here, 
though mentioned before. 


It is firſt to be obſerved upon this Clauſe, that it only 
relates to Captures in America. Secondly, that in an 
Act of the ſame Seſſion, 6 Ann. c. 13. there is the 
ſame Proviſo as in the Act of 29 Geo. 2. (and the 
latter ſeems to be a Tranſcript of the former; ) that 
nothing therein ſhould extend to exempt any Ships, 


Goods or Merchandize, taken as Prize, from the Pay- 


ment of any Cuſtoms or Duties, or from being ſubject 
to ſuch Reſtrictions and Prohibitions, to which the ſame 
were liable by the Laws and Statutes of the Realm: 
Which implies, that Prize-Ships were underſtood, that 
very Seſſion of Parliament, to be liable to Cuſtoms and 
Duties; for they could not be exempted, if they were 


not liable. And thirdly, the Practice continued, to 


receive the Duties for Prize-Ships, as well as other 


Goods and Merchandize. 


The Plaintiffs Counſel alſo inſiſted upon the Act 
9 Ann. c. 27. This Act, Section 1. recites the Act of 
6 Ann. c. 37. and ſpeaks of Prize-Goods and Mer- 
chandizes taken in America; and Section 4. provides, 
that all Prize- Goods and Commodities imported into 
Great Britain, ſhall be ſubje& to the ſame Duties 
as they would have been if they had not been 


Prize. 


The fame Anſwers as have been given to 6 Anne, 


are applicable to this Act. 1 
4 IT Ha 
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As to the Maſts, Cordage and Sails, Guns, ſmall 
Arms and Ammunition, I ſhall conſider them to- 


gether. | 


It is found, That the Ship was equipped with 
Tackle, Apparel and Furniture, confiſting of thoſe 
Particulars, for her Uſe, and that they belonged to 
her; and as to the remaining Tackle, Apparel and 
Furniture, it does not appear what they conſiſted of, 
but they are found to belong to the Ship: And the 
Practice of paying the Duty ad valorem, found by the 
Verdict, goes not only to the Ship, but to her Tackle, 
Apparel and Furniture; and all theſe Things mult be 
taken as Part of her, and conſequently be liable to 
the Duty ad valorem. 


Edmond/on and Waller, 1 Show. 177. the Sails and 
Tackle are held to be Part of the Ship, and remain 
Part of her when they are on Shore. 


As to Kyntor's Caſe, 1 Leon. 46. The Reaſon why 
Ballaſt was held not to be Part of a Ship, is, becauſe 
ſhe may be laden with ſuch Merchandizes as are con- 


venient Ballaſt ; as Wheat, Coals, &c. And is not ap- 
plicable to this Caſe. 


But the Plaintiffs Counſel inſiſted, That the Tackle, 
Apparel and Furniture, are exempted from Duties by 
Act 30 Geo. 2. c. 18. The Words are, Provided always 
that no Duties or Cuſtoms ſhall be demanded or taken 
for any Prize Goods, conſiſting of any Military or 

3 Ship 


f 
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Ship lee, any Thing in this Act, or any other Act 
contained, to the contrary notwithſtanding. 


But Military or Ship Stores, intended to be ex- 
empted by this Proviſo, are Cargoes of Military or Ship 
Stores for the Uſe of other Ships, and not Military or 
Ship Stores for the Uſe of the Ship in which they ace 
imported ; for thoſe are, properly a the Ship's 


Stores. 


By the Act 3 & 4 Ann. c. 10. a Premium is given 
upon the Importation of Naval Stores from our Plan- 
tations in America, in the Manner therein mentioned; 
but no Premium is allowed for ſpare Stores for the 


Ule of the Ship, but only for the Cargo landed. 


And as theſe Stores would not have been intitled to 
the Premium it brought from our Plantations in Aine- 


rica, we think that they were not intended to be ex, 
empted by this Proviſo; for, as the Premium is founded 


upon the national Advantage of importing Naval 
Stores from our own Plantations, ſo the Exemption 
is founded upon the ſame national Advantage of 
bringing in Military and Ship Stores in Time of 
War; and though the Exemption in the 3oth Geo. 2. 
is larger, and includes more Stores than any Premium 
is given for by the 3 & 4 Ann. yet, by Conſtruction, 
Stores for the Uſe of other Ships ought only to be ex- 
empted, and not Stores which are conſidered as Part 


of the Ship in which they are brought, becauſe the 


latter do not come within the Reaſon of the Ex- 


emption. 


It 
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It was objected by Mr. S:arkie, on the laſt Argu- 
ment, that the Duty ad valorem cannot ariſe upon 
unrated Goods, without Oath or Affirmation of the 
Value, in the Preſence of the Cuſtomer, Collector, 
Comptroller or Surveyor, or any two of them, accord- 
ing to the Rule at the End of the Book of Rates, 
and the Act 11 Geo. 1. c. 7. / 7. and here, the Oath 
of the Ship's Value is found to be made only before 
the Defendant, the Collector; and not purſuant to 
thoſe Directions, but for the PR. of her being a 
free Britiſb Ship. 


To which I anſwer, that it appears by the Verdict, 
that the Value was aſcertained by the Plaintiffs Oath, 
though not in the Manner directed by the Rule at the 
End of the Book of Rates, and the Act of 11 Geo. 1. 
but the ſpecial Doubt of the Jury is, whether the 
Ship, her Tackle, Apparel and Furniture, are charge- 
able with the Duty of 5. per Cent, ad valorem, at the 
Time the Defendant received the ſeveral Sums found 
by the Verdict; and not whether thoſe Sums were 
properly charged. We do not think it neceſſary to 
fix the preciſe Time when the Duty became due, in 
this Caſe ; but we think it clear, that it was charge- 
able upon the Sale of the Ship, &c. for then ſhe ap- 
pears to be brought in by Way of Merchandize ; and 
that was before the Receipt of the Money by the De- 
fendant. It is the Province of the Jury to try and find 
Matters of Fact; and we are not to make any other 
Doubts than they have made, but are only to deter- 
mine what they have referred to our Conſideration; 
and all other Matters are to be intended and ſupplied. 


Goodall's 
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. . Goodall's Caſe, 5 Co. 93. Foſter and Fackſon's Cale, 

Hob. 55. and many other Caſes. And this is different 

from the Caſes cited for the Plaintiffs, where the 

— whole Matter was left at large to the Court; for here, 

though the Jury doubt generally, yet they afterwards 

ſpecify their particular Doubts, and ſubmit them to 
the Conſideration of the Court. 


It was further objected, That ſuppoſing the Ship, 
Ec. to be chargeable with the Duty of 5/. per Cent, 
ad valorem, yet it ought to have been paid by the 
Captors; and the Detendant had 20 Right to receive 
it of the Plaintiffs. 


But the Anſwer to this Cbjection is, That the 
only Doubt of the Jury is, whether the Ship, &c. 
were chargeable with the Duty, not by whom it was 
to be paid: And therefore, for the Reaſons in Anſwer 
to the laſt Objection, we muſt preſume, that the Plain- 
tiffs, upon the Sale, agreed to pay the Duty for the 
Captors, or that they acted as their Agents on that 
Occaſion. c 


8 And as to all theſe Matters reſpecting the Duty of 
51. per Cent, ad valorem, we are of Opinion, that 
Judgment ought to be given for the Defendant, 


The remaining Queſtion is, Whether the Fourteen 
Frencb-made Sails were chargeable with the additional 
Duty of o one _ fer Ell? 


This 
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This depends on the Acs, 12 Ann. 22 i. & 10. 


and the 19 Geo. 2. c. 27. 


The Preamble, 12 Ann. takes Notice, that the 
making of Sail-Cloth in Great Britain is of great 
Benefit to the Nation, and that the Manufacturers of 
it. had not ſufficent Encouragement; and enacts, that 
over and above all Subſidies and Duties payable for 
Foreign-made Sails, or Sail-Cloth, Sc. which ſhall 
be imported into Great Britain by Way of Merchan- 
dize, there ſhall be raiſed and paid a further Duty of 


one Penny per Ell. 


All that was meant by this Law was, that Britiſh 
Ships ſhould be furniſhed with Britiſb Sails; and fo 
the Purpoſe of the Act would be anſwered : But it 
would be abſurd to extend it to the Sails of Foreign 
Ships brought in by Capture, which mult be ſuppoſed 
to be furniſhed with Sails of the Manufacture of their 


own Country, 


But this Act was evaded; for it requiring Foreign 
Sails or Sail-Cloth to be brought in by Way of Mer- 
chandize, Britifh Ships uſed to go upon Voyages with 
old worn-out Sets of Sails, and buy Sets of Sails 
Abroad; and to put a Stop to this Evaſion, the Act 
19 Geo. 2. c. 27. enads, That every Maſter of a Ship 
belonging to any of his Majeſty's Subjects, navigated 
with any Foreign-made Sails on board, {hall make an 
Entry and Report of them: And that every Ship built 
in Great Britain, or his Majeſty's Plantations in Aune- 

3 rica, 
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rica, on her firſt ſetting out ſhould be furniſhed with a 
Set of Sails manufactured in Great Britain. 


The plain Intent of the Proviſions of both thoſe Acts 
was, that Britiſb Ships ſhould be furniſhed with Br:ti/h 
Sails; and if they uſed Foreign-made Sails, that the 
additional Duty ſhould be paid for them, but not for 
Foreign- made Sails made uſe of for the navigating of a 
Foreign Ship. 


But it was objected by Mr. Perrort, that this Ship, 
by the Condemnation of her, became a Britiſb- built 
Ship, navigated with Foreign-made Sails; and ſo liable 
to this additional Duty. 


But this is a Miſtake; for there was no Period of 
Time when this Ship was a Britiſb-built Ship navi- 
gated with Foreign- made Sails, for the Moment ſhe 
became a Britiſh Ship, the Sails, as Part of her, alfo 
became HBritiſb Sails. | 


We are therefore of Opinion, that the Fourteen 
French-made Sails were not chargeable with the ad- 
ditional Duty of one Penny per Ell; and that the 
Defendant had no Right to receive 5/. 9s. 1 d. on that 
Account; and that Judgment ought to be given for 
the Plaintiffs, for the Recovery of the Money fo 
wrongfully received by the Defendant. 
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Robert Mitchell, who proſecutes for the 
King and himſelf, againſt Soren Torup. 


HIS is an Information of Seizure; which ſets AShipim- 
| Og | . porting 221 
forth, that the Plaintiff, between the firſt of Pounds . 


"x P Weight of 
October and the Day of exhibiting the Information, Tea*pur on 


ſeized to the Uſe of his Majeſty and himſelf, as for- wm 
y by 


feited, a Ship or Veſſel, called the Crokery, with her Mariners on 


their own 


Guns, Tackle and Apparel, being the Goods and Chat- Account, 


tels of Perſons unknown: For that 227 Pounds Weight "rand | 
of Tea, of the Value of 43/7. and upwards, being Goods 1 
of Foreign Growth, Production or Manufacture, to wit, eee 4 | 
of the Growth, Production or Manufacture of Africa, the Statute | 


Aſia or America, were, within the Time aforeſaid,” = 1 

ſhipped and brought in the ſaid Ship or Veſſel, by _ 

Perſons unknown, from a certain Place or Country in 
Parts beyond the Seas, into Great Britain; the Place 

or Country in Parts beyond the Seas, from whence the 

ſaid Goods were ſo ſhipped and brought, not being the 

Place or Country of the Growth, Production or Manu- 1 

facture of the ſame Goods, nor the Port where the ſame 

Goods can only, or are or uſually have been, firſt 


4 | ihipped 
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ſhipped for Tranſportation ; contrary to the Statute. 
And prays that the Ship or Veſſel, with her Guns, 
Tackle and Apparel, may remain forfeited. 


The firſt Proclamation is made; and a Writ of Ap- 
praiſement iſſues, and an Indenture of Appraiſement 
is returned: And on the ſecond Proclamation, the De- 
fendant comes in, claims Property, and pleads, That 
the Goods in the Information mentioned, or any Part 
thereof, were not ſhipped or brought, in the ſaid 
Ship or Veſſel, from any Place or Country in Parts be- 
yond the Seas into Great Britain, contrary to the 


| Statute, as by the Information is ſuppoſed. And Iſſue 


is joined by Mr. Attorney-General. 


The Cauſe was tried before my Brother Smy:hz. 
And the Jury found this ſpecial Verdict: That 221 
Pounds Weight of Tea, of the Value of 49/. 1s. 
being of the Growth or Production of Aſia, were, 
within the Time mentioned in the Information, ſhip- 
ped in the ſaid Ship or Veſſel, called the Crokery, at 
Crolery in Morway, being a Place or Country in Parts 
beyond the Seas; and not being the Place or Country 
of the Growth or Production of the ſaid Goods, nor 
the Port where they could only, or were at the Time of 
exhibiting the ſaid Information, or uſually had ben, 


_ firſt ſhipped for T ranſportation. 


And the Jury further find, That the Goods were put 
on board the ſaid Ship or Veſſel, at Crokery aſoreſaid, 
by the Mariners belonging to the ſaid Ship or Veſſel, 
in order to be ſmuggled into, and landed in England, 


upon their own Account only ; and were, before the 
3 | ©. Serzure 
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Seizure of the ſaid Ship or Veſſel, and within the Time 
mentioned in the Information, imported and brought 
in the {aid Ship or Veſſel from Crobery aforeſaid, into 
Great Britain, with an Intent to be landed there as 
aforeſaid; but without the Knowledge, Privity or Con- 
ſent of the Maſter, Mate or Owners, of the ſaid Ship 
or Veſlel. 3 5 


And the Jury further find, That the Ship or Veſſe! 
was of the Burthen of One Hundred Tons, and 
during her Voyage from Crokery aforeſaid to Great 
Britain, was principally loaded with Deals, but was 
alſo loaded with the ſaid 2 21 Pounds Weight of Tea; 
and that the Company of the ſaid Ship or Veſſel, 
during the ſaid Voyage, conſiſted of the Maſter, Mate, 
Nine Men and Two Boys, and no other Perſon. 


The jury then find the Seizure: of the Ship, with 
her Guns, Tackle and Apparel, as laid in the In- 


formation. 


But whether, upon the whole Matter ſo found, the 
ſaid 221 Pounds Weight of Tea were ſhipped and 
brought in the ſaid Ship or Veſſel from any Place or 
Country in Parts beyond the Seas into Great Britain, 
contrary to the Statute, as ſuppoſed by the Informa- 
tion, the Jury doubt: And it the Court ſhall be of 
Opinion that they were ſhipped and brought in the 
ſaid Ship or Veſſel from Parts beyond the Seas into 
Great Britain, contrary to the Statute, then the Jury 
find for the Plaintiff; if not, they find for the Defen- 
dant. 


3 N | This 
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This Caſe has been very learnedly argued by Mr. 
Attorney and Mr. Solicitor-General for the Plaintiff, 
and by my Brother Ghume and Mr. Dunning for the 


Defendant. 


My Brothers and I have conſidered of the Arguments, 
and have fince conferred together; and I am greatly 
obliged to them for the Aſſiſtance they have given me in 
the Judgment I am now to deliver by their Direction. 


This Information is founded upon the fourth Clauſe 
of the Navigation Act, 12 of King Charles the 2d. | 


© The General Queſtion is, Whether, from the F acts 
found by this {pecial Verdict, a Forteiture of this Ship 
1s incurred, or not? And this will depend upon the 
true Conſtruction of the fourth Clauſe of the Act: 
And, in Order to ſee what is the true Conſtruction 


of it 
ans ſt, I ſhall ſhortly ſtate the Title and Preamble, 


and the Three firſt Clauſes of the AR, and the 
fourth Clauſe at large; and then conſider the Words 


of it, and the Reaſon of it's being ſo penned. 


Secondly, I ſhall conſider the Objections which 
have been made by the Defendant's Counſel, and the 
Anſwers that have been offered on the Part of the 


Plaintiff; which will involve ſomething of the Nature of 


this Proceeding, and the Courſe of Precedents of 
Informations upon this Clauſe of the Act. 


Thirdly, 


— — 
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Thirdly, I ſhall conſider the Authorities upon this 
Clauſe of the Act. | | 


The Title and Preamble declare the Intent of the 
Act to be, for the Increaſe of Shipping, and the En- 
couragement of the Navigation of this Nation. 


By the firſt Clauſe, No Goods are to be imported 
into, or exported out of, any of the Engliſb Plantations 
in Afia, Africa or America, but in Eugliſb or Triſh 
Veſſels, or in Veſſels of that Country, and the Maſter 
and three-fourths of the Mariners are to be Eugliſb, 
under the Penalty of the Forfeiture of the Goods and 
Ship. And all Admirals and Commanders of Ships of 

War are authoriſed and required to ſeize and bring 


in as Prize all ſuch Ships and Veſſels as ſhall have 


offended contrary hereunto. 


By the ſecond Clauſe, No Alien is to be a Merchant 
or Factor in any of thoſe Plantations, under Pain of 
Forfeiture of all his Goods and Chattels, or which are 
in his Poſſeſſion. 


By the third Clauſe, No Goods of the Growth, Pro- 
duction or Manufacture of Africa, Afia or America, 
are to be imported into England, &c. but in Engliſh 
or 1riſþ Veſſels, or in Veſſels of that Country, and the 
Maſter and three-fourths of the Mariners are to be 
Engliſh, under the Penalty of the Forfeiture of the 
Goods and Ship. | 


By 
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By the fourth Clauſe, (more particularly to be con- 


fidered,) No Goods or Commodities that are of Foreign 


Growth, Production or Manufacture, and which are to 


be brought into England, Ireland, Wales, the Iſlands 


of Guernſey, Jerſey, or Town of Berwick upon Tweed, 


in Engliſb-built Shipping, or other Shipping belonging 
to ſome of the aforeſaid Places, and navigated by 


Engliſh Mariners as aforeſaid, ſhall be ſhipt or brought 
ran any other Place or Places, Country or Countries, 
but only from thoſe of the ſaid Growth, Production 
or Manufacture, or from thoſe Ports where the ſaid 


Goods and Commodities, can only, or are or uſually 


have been firſt ſhipped for Tranſportation, and from 
none other Places or Countries; under the Penalty of 
the Forfeiture of all ſuch the aforeſaid Goods as ſhall 
be imported from any other Place or Country, con- 
trary to the true Intent and Meaning hereof, as 
alſo of the Ship in which they were imported, with 
all her Guns, Furniture, Ammunition, Tackle and 
Apparel; one Moiety to the King, and thc other to the 


Informer. 


Theſe Words are (as Mr. Attorney truly obſerved 


in his Argument) negative, abſolute, and prohibitory; 


they not only operate upon the Goods, but equally on 
the Ship; and there is not a Syllable that hints at the 
Privity or Conſent of the Maſter, Mate or Owners. 


The Reaſon of penning this Clauſe in theſe ſtrong 
Terms; is to prevent as much as poſſible it's being 
evaded, for it the Privity or Conſent of the Maſter, 


Mate or Owners, had been made neceſſary to the 
2 | Forfeiture, 


2. — 
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Forfeiture, it would have opened a Door for perpetual 


Evaſion, and the Proviſions of this excellent Act for 
the Increaſe of the Navigation weuld have been de- 


feated. 


And yet every Man is bound by the Laws of the 
Country to and from which he trades, and mult at 


his Peril take Notice of them. 


In expounding Acts of Parliament, where Words 
are expreſs, plain and clear, the Words ought to be 
underſtood according to their genuine and natural 
Signification and Import, unleſs by ſuch Expoſition 
a Contradiction or Inconſiſtency would ariſe in the 
Act by Reaſon of ſome ſubſequent Clauſe, from 
whence it might be inferred the Intent of the Parlia- 
ment was otherwiſe; and this holds with reſpect to 
Penal, as well as other Acts. Moore and Huſſey, 


Hob. 93, 97- 


But here the ſubſequent Clauſes are fo far from 
ſhewing a contrary Intent, that they enforce the na- 
tural Import of the Words of the fourth Clauſe. 


For, by ſecth. 12. the Commodities of the Streights 
and Levant, imported in Eugliſb- built Shipping from 


the uſual Places, are excepted. 


So, by ſect. 13. the Importation of Eaſt India 
Goods in Engliſb-built Veſſels, from the uſual Places, 


1s excepted. | 


30 And 
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And by ſect. 14. Engliſhmen may import in 
Engliſh Veſſels, &c. from Spain and Portugal, Goods 
of their Plantations. 


And the known Rule, of Exceptio probat Regulam 
in nom exceptis, properly takes Place here. 


This Act was ſeveral Times under the Conſideration 


of the Legiſlature in the laſt Reign. 


By the 14 Geo. 2. c. 36. The Ruſfja Company 
may import Raſſian Commodities, from any Port of 
Ruſſia. een | 


By the 25 Geo. 2. c. 32. Gum Senega 1s allowed 
to be imported from any Part of Europe. 


By the 17 Geo. 2. c. 36. Certain enumerated Goods 
are allowed to be imported in Britiſb-built Shipping, 
the Property of Foreigners. 


And yet there is no Relaxation in any of theſe Acts, 


to make the Privity or Conſent of the Maſter, Mate or 


Owners, neceſſary to a Forfeiture ; but particular Sorts 
of Goods are only allowed to be imported from dif- 
ferent Places than they could be before the paſſing 
of theſe Acts. 


Secondly, I now proceed to conſider the Objections 
which have been made by the Defendant's Counſel, 
and the Anſwers thereto ; together with the Nature of 
I | | this 


B OW 
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this Proceeding, and the Precedeats of Informations 
upon this Clauſe of the Act, 


For it is objected, that the Penalty or Forfeiture, 
impoſed by the fourth Clauſe of the Act, is only ap- 
plicable to Caſes where there is ſome Crime or Guilt ; 
but no Crime or Guilt can be imputed to the Maſter, 
Mate or Owners, without their Privity; the Mariners 
being the only criminal or guilty Perſons, and there- 
fore they ought to be the only Sufferers. 


To which I anſwer, That though Penalty or For- 
feiture, generally ſpeaking, is the Conſequence of ſome 
Crime or Guilt, yet neither Penalty nor Forfeiture ne- 


ceſſarily imply the one or the other, though Puniſh- 


ment always does. 


To ſhew this, ſeveral Inſtances were mentioned 


upon the Arguments: As where a Murder is committed 
with the Sword of an innocent Man, the Sword is 
forfeited ; the like of all Deodands. So, by the 4th 
of William and Mary, c. 8. the Horſes of innocent 
Owners, upon which Robberies are committed, are 
forfeited. And by the 8th of Ann. c. 7. , 17. the 
Veſſels, Boats, Horſes and other Cattle, and Carriages, 
made Uſe of in the Landing or Removing, Carriage or 
Conveyance of any uncuſtomed or prohibited Goods, 
are forfeited. And there are ſeveral other Acts to 
the ſame Purpoſe, which I ſhall! barely refer to. 
130 14 Gar, 2.11. j. 1 TREE 32 
e. 28, /. 8. 8 © is. © 
10 ce 0. 27 12 Ga 24. / 08. 
24 Geo. 2. c. 41. . 


But 
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But by the 4th Clauſe of the Navigation Act, the 
Forfeiture is not upon the Perſon, but upon the Ship; 
nor is this a Procecding in Per/or2-:, but in Rem, for 
the Condemnation of the Ship as forfeited. 


And I am credibly informed, that the Informations 
upon this Clauſe of the Act have becn in this F orm 


from the Time of paſſing it, which ſhews how this 


Law has been underſtood; and as no Privity has been 
laid in them, it was not neceſſary to prove more than 
was laid. And though I agree that the Jury are 
not concluded from finding the Truth of the Fact 
where it is within the Iſſue; yet here the Jury have 


found the Iſſue for the Plaintiff: And their finding 


the Importation to be without the Privity of the Ma- 
ſter, Mate or Owners, 1s nugatory and void, becauſe 
it is not comprized in the Iſſue. Bro. Verdict, pl. 78. 
2 Ro. Abr. 507. pl. 37. Hob. 53. Lord Raym. 
860, 865. Tonkin and Crocker. OR: 


Mr. Attorney infiſted, that the Ship, in this Caſe 
was to be conſidered as the Offender; and this is 
countenanced by the Words in the Jatter Part of the 


firſt Clauſe ; all ſuch Ships or Veſſels as ſhall have 


offended contrary hereunto.” 


But from the Caſe of Sheppard and Goſnold, in Lord 
LYaughan 1 59. cited by Brother GHhnm, I think no great 
Streſs 1s to be laid upon this Obſervation. 


The Defendant's Counſel cited the Statute of 
38 Ed. 3. c. 8. Whereas the Ships of diverſe People 
| 2 | ".of 
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of the Realm, be arreſted and holden forfeit, becauſe 
of a little Thing put into their Ship not cuſtomed, 
whereof the Owners of the Ship be ignorant: It is 
accorded and aſſented, that no Owner ſhall loſe his 
Ship for ſuch a ſmall Thing put within his Ship, not 
cuſtomed, without his Knowledge.” 


— 
*—— 


But the Navigation- Ad is ſubſequent; and an 
expreſs 1 without any Limitation or Re- 
ſtriction; and has altered the Law, by excluding Pri- 
vity, as the moſt effectual Means to prevent the Miſ- 
chief. * 


And Ships are liable to Forfeiture for much leſs 
Quantities. | | 


By the 9 Geo. 2. c. 35. (the Hovering Act,) Hav- 
ing ſix Pounds Weight of Tea on board, the Tea is 
forfeited. 


And by the 3 Geo. 3. c. 22. /- 5. The Ship or 
Veſſel is forfeited for having that ſmall Quantity of 


Tea on board. 


By the 5 Geo. 3. c. 43. Ships or Veſſels having 
20 Pounds Weight of Coffee on board are ing 


But it is ſaid, that at this Rate, let the Quantity of 
Tea be never ſo ſmall, the Ship will be forfeited; 
which would be very hard: But if it be ſuch 

a ſmall Quantity that it could not be diſcovered by 
reaſonable Care and Search, I ſhould think a Caſe fo 
circumſtanced proper for the Conſideration of the 


TH Jury, 
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Jury, and that they neither would nor ought, in ſuch 
a favourable Caſe, to find a Forfeiture of the Ship; 
for, De minimis non curat Lex. 


The Defendant's Counſel then relied upon the Sta- 
tute 27 Ed. 3. c. 19. © No Merchant or other, of 
what Condition that he be, ſhall loſe or forfeit his 
Goods or Merchandizes, for the Treſpaſs and For- 
feiture of his Servant; unleſs he do it by the Command- 
ment or Procurement of his Maſter, or that he ſhall 
have offended in the Ofhce in which his Maſter hath 
ſet him, or in other Manner that the Maſter be holden 
to anſwer for the Deed of his Servant by the Law 
Merchant, as elſewhere is uſed.” 


This Statute ſeems to be only declaratory of the 
Common Law, and admits of the ſame Anſwer as was 
given to the Statute of 38 Ed. 3. That the Navigation- 
Act is ſubſequent to it. | 


But the Owners of Ships are to take Care what 
Maſter they employ, and the Maſter what Mariners ; 
and here Negligence is plainly imputable to the 
Maſter ; for he is to report the Cargo of the Ship, and 


if he had ſearched and examined the Ship with proper 


Care, according to his Duty, he would have found the 
Tea, as the Officers did, and fo might have prevented 
the Forfeiture, 


As to the Hardſhip of the Caſe : The Maſter is an- 


| ſwerable to the Owners for the Damage they ſuffer 


by his Default, or by the unlawful Act of the Ma- 


riners, becauſe he employs them; and the Mariners are 
anſwerable 
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anſwerable to the Maſter for any Damage he ſuffers 
by their doing an Act prohibited by Law, or that is 
a Breach of Truſt in them; though it muſt be con- 
feſſed, that but little Benefit can be expected from 
this Remedy againſt the Mariners. Mor/e v. Slue, 1 
Vent. 190, 238. Huſſey v. Puſey, 1 Sid. 298. Hern v. 
Wicholls, 1 Salk. 289. Idle v. Vanneck, Bunbury 230. 


| This brings me to the Auen on this Clauſe of 
the Act. 


The Chief Barons, upon Trials at % Prius, have 
been uniformly of Opinion, that the Privity of the 
Maſter was not neceſſary to create a Forfeiture upon 
this Act of Parliament, Chief Baron Mountague, in 
Fofter and Phillips, in 1722, Chief Baron Gilbert, in 
Gatehouſe and Aycock, in Trinity 1725, Chief Baron 
Pengelly, in Idle and Vannecb, aleady cited out of 
Bunbury, and the other Barons, agreed with him upon 
a Motion for a new Trial: And it is obſervable, that 
the Statutes of 27th and 38th of Ed. 3. were cited 


upon that Occaſion. 


Mr. Duming, in his Argument, ſuppoſed that the 
Opinion of the Barons, in 1d/e and Yanneck, was not 
given upon the Want of Privity in the Maſter or Owners, 
but upon the Affidavit of a Sailor, ſwearing to ſome 
other Matter, in order to obtain a new Trial. But the 
Affidavit upon which the Motion for a new Trial 
was grounded, was the Affidavit of Thomas Alliſon ; 
wherein he ſwore, that he brought the Goods on 
board privately, without the Maſter's or Owner's Pri- 


vity, and that he purpoſely kept out of the Way, to 
| prevent 


a 
7 


_—_— Do ns. tt 
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prevent being ſubpœnaed as a Witneſs on the Trial 
So that the Point was the ſame as in the preſent Cale, 
and the Barons were of Opinion that the Ship was for- 
feited : And its coming before the Court upon a Motion, 
and not upon a ſpecial Verdict, makes no Difference 
as to the Juſtice of the Determination, but only as to 


the Solemnity of it. 


But, as I find a Note at the End of the Caſe of 
Tale and Yanneck, (where Mr. Bunbury reports, that 
in the Caſe of Greeby, qui zam, v. Palmer, Feb. 1 3, 
1733, Chief Baron Reynolds put this Point upon this 
Diſtinction, Whether Goods ſo brought were Part or 
not Part of the Cargo; and therefore, if Mariners or 
Paſſengers privately bring over a ſmall Parcel of 
Goods, that is not to be looked upon as Part of the 
Cargo; and it would be hard that the Ship ſhould be 
forfeited for that; ) I thought it my Duty not to paſs 


it over in Silence, nor to diſſemble the Force of it. 


I preſume, that his immediate Succeſſor, Chief Baron 
Compns, did not alter his Opinion; as he was one of the 
Barons when the Caſe of Idle and Y anneck was deter- 
mined, and concurred in Opinion with the other 
Barons. What the Opinion of Chief Baron Probyn 
was, I know not; but ſuppoſing, for Argument Sake, 
that he adopted Chief Baron Reyno/ds's Notion, it will 
not apply to the preſent Caſe; for I think the Quantity 
found by this Verdict is not ſo ſmall as to excuſe the 


Forfeiture of the Ship. 


For theſe Reaſons, and upon theſe Authorities, we 
are all of Opinion, that Judgment ought to be given for 


the Plaintiff, 
4 Hilary 
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The King againſt Henry Muilman and 
Robert Macky, Merchants. 


[As yet common Bulineſs of Hilary Term in the 6th 
Year of King George the Third. ] 


London 3 E it cats That in the Roll of 
and WP 
Middleſex. Eſtreats remaining in the Cuſtody of the 


Clerk of 7% Eftreats of the Court of Exchequer, 1s 
found as followeth, in theſe Words, (to wit) Admiralty 
of England—An Eſtreat of a Recognizance forfeited 
at the Seſſion of Oyer and Terminer and Gaol-Deli- 
very of our Sovereign Lord the King, holden for the 
Juriſdiction of the Admiralty of England, at Tuſfice- 

Hall in the Old Bailey, in the Pariſh of S St. Seprlchre, 
in the Ward of Farringdon without, in London, on 
Thurſday the twenty-firſt Day of June, in the Fourth 
Year of the Reign of our Sovereign Lord Geerge the 
Third, King of Great Britain, &c. before Sir Thomas 
Saliſbury, Knight, and Doctor of Laws, Lieutenant 
and Commiliary of the High Court of Admiralty of 
England, and Judge and Preſident of the ſaid Court; 

Sir gf; a Gould, Knight, one of the Juſtices of the 
Court of Common Pleas of our ſaid Lord the King; 
George Perrott, Eſquire, one of the Barons of the Court 


of Exchequer ; and other Juſtices, Fr 


Of Henry Muilman of London, Merchant, one of the] LL. 
Pledges of Robert Boyd, becauſe he had him not | 
as above, to anſwer what ſhould be objected ooo oO © 


againſt him on his Majelty's Behalf, as by a cer- | 
tain Recognizance he undertook 3 


'Of Robert Macky of London, Merchant, YE other of 
the Pledges of the ſaid Robert Boyd, for the like 


30 


1000 O0 0 


. 


Sum Total V 2000 o © 


A nd 


Two Juſ- 


tices of the 
Peace, after 
the Expira- 
tion of the 
Statute 
. 
2 

may take a 
Recogni- 
Zance for 
the Appear- 
ance of a 
Perſon 
charged 
with wil- 
fullyſinking 
a Ship upon 
the High 
Seas, con- 
trary to the 
Statute 

4 Geo. 1. 

c. II. at the 
next Seſſion 
of Admiral- 
ty; and ſuch 
Recogni- 
zance may 
be eſtreated 
into this 
Court. 


4 
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And now, (to wit) on the 28th Day of November, 
in this fame Term, came here into Court, Henry 


Muilman of London, Merchant, and Robert Macky 


of London, Merchant, in the ſaid Roll of Eſtreats 


named, by John Perrott their Attorney, and pray Oyer 
of the ſaid Roll of Eſtreats; which being read, and 


by them the ſaid Henry Muilman and Robert Macky 


heard and tully underſtood ; they the ſaid Henry 
Muilman and Robert Macky al pray Oyer of the 


Certificate filed of Record in the ſaid Court here, of 


the ſaid Eſtreat; (and it is read to them as follows, 


(to wit) To the Right Honourable Sir Thomas Parker, 


Knight, Lord Chief Baron of his Majeſty's Court of 
Exchequer, and the Reſt of the Barons of that Honour- 
able Court. Admiralty of England — Theſe are to 


certiſy, that at the Seſſions within ſpecified, the within 


named Henry Muilmam and Robert Macky ſtood bound 
by the Recognizance within mentioned, conditioned 
for the perſonal Appearance of the within named 
Robert Boyd at the ſame Seſſion, to anſwer what 


| ſhould be objected againſt him on Suſpicion of having 


feloniouſly and wilfully caſt away or otherwiſe de- 
ſtroyed the Ship Brilliant, of which he was Captain, 
with Intent to prejudice the Underwriters of the Policy 
of Inſurance made thereon, contrary to the Statute, &. 
At which ſame Seſſion within mentioned, the ſaid 
Robert Boyd did not appear purſuant to the Condition 


of the ſaid Recognizance, whereby the ſame became 


forfeited, and was accordingly by the Court ordered to 
be eſtreated into this Honourable Court. And theſe 
are further to certify, that at the ſame Seſſion within 


ſpecified, the faid Rober? Byd was indicted for fe- 


| lonioully ] | 


TITER : —— * * 
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loniouſly and wilfully caſting away and deſtroying, and 
directing and procuring to be caſt away and de- 
ſtroyed, a Ship or Veſſel called the Brilliant, whereot 
he was Matter, with Intent to prejudice diverſe Per- 
ſons who had ſeverally underwritten a Policy of In- 
ſurance thereon, againſt the Form of the Statute, in 
ſuch Caſe made and provided; and that the ſaid Rogers 
Boyd hath not yet been arraigned, or taken his Trial, 
upon the ſaid Indictment. Dated this twenty-fourth Day 
of Vovernber, one Thouſand ſeven Hundred and Sixty- 
four. T. Fiſher, Clerk of Arraigns for the Juriſdiction 
of the Admiralty of Englaud) Which being alſo 
read, and by them the ſaid Henry Muilman and Robert 
Macky heard and fully underſtood, they the ſaid 
Henry Muilinan and Robert Macky ſay, that the ſaid 
ſeveral Sums of One Thouſand Pounds and One 
Thouſand Pounds, ought not to be made or levied on 
their reſpective Goods or Chattels, Lands or Tene- 
ments, to the Uſe of our ſaid Lord the King ; becauſe 
they ſay, that the War which was depending be- 
tween the Lord George the Second, late King of 
Great Britain, and the French King, at the Time of 
making of a certain Act of Parliament, made in the Par- 
liament of his ſaid late Majeſty, at a Seſſion thereof 
holden at Ze/minſier in the County of Middleſex, in 
the Thirty-ſccond Year of his Reign, (intituled An Act 
to explain and amend an Act made in the Twenty- 
ninth Year of his then preſent Majeſty's Reign, in- 
tituled An Act for the Encouragement of Seamen, and 
more ſpeedy and effectually manning his Majeſty's Navy, 
and for the better Prevention of Piracies and Robberies 
by Crews of Private Ships of War) ended on the Twenty- 
ſecond Day of March, in the third Year of the Reign of 


2 QUT 
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our Sovercign Lord the preſent King. And the ſaid 
Henry Muilman and Robert Macky further jay, that 
after the End of the ſaid War, that is to ſay, on the 
- Twenty-third Day of May, in the ſaid third Year of 
the Reign of our ſaid preſent Lord the King, at the 
Pariſh of St. Paul Covent-Garden, in the County of 
Middleſex, aforeſaid the ſaid Recognizance, fo eſtreated 
into the Court here as aforeſaid, was entered into and 
acknowledged by the ſaid Henry Muilman and Robert 
Macky, before and taken by Sir John Fielding, Knight, 
and John Spinnage, Eſquire, then and there being Ju. 
ſtices, and each of them being a Juſtice of our ſaid Lord 
the preſent King, aſſigned to keep the Peace of our ſaid 
Lord the King in and for the ſaid County of Middl:- 
ſex, and alſo to hear and determine diverſe Felonies, 
_ Freſpaſſes and other Miſdemeanors, committed within 
the ſaid County; upon Condition that Robert Boyd, 
in the ſaid Eſtreat named, ſhould perſonally appear at 
the then next Seſſions of Oyer and Terminer and Gaol- 
Delivery of Newgate, at Tuffice-Hall in the Old 
Bailey, within the Juriſdiction of the Admiralty of 
England, then and there to anſwer what ſhould be 
objected againſt him, upon Suſpicion of having feloni- 
oufly and wiltully caſt away or otherwiſe deſtroyed 
the Ship Brilliant, of which he was Captain, with 
Intent to prejudice the Underwriters of the Policy of 
Inſurance made thereon, contrary to the Statute, and 
ſhould not depart the Court without Leave, then the 
ſaid Recognizance to be void, or elſe to remain in 
full Force; as by the ſaid Recognizance, returned to 
and now remaining of Record in the Court of Oyer 
and Terminer and Gaol- Delivery aforeſaid, fully ap- 
pears. And the ſaid Henry Muilmam and Robert 
| Macky 
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Macly further fay, that the ſaid Recognizance was 
then and there ſo entered into and acknowledged before 
and taken by the ſaid Sir 7h Fielding and Fobs 
Spinnage as aforeſaid, as ſuch Juſtices as aforeſaid ; and 
that the ſame was not. entered into and acknow- 
ledged before or taken by the ſaid Sir νn Fielding and 
Fobn Spinnage, or either of them, in any other Cha- 
rater or Capacity whatſoever ; and that the ſaid ſup- 
poſed Offence in the ſaid Condition of the ſaid Re- 
cognizance mentioned, was committed upon the High 
Seas, within the Juriſdiction of the Admiralty of Ezg- 
land, and not within the Body of any County within 
this Realm: Wherefore the ſaid Sir John Fielding 
and John Spinmage had not, nor had either of them, 
any Power or Authority to take the ſaid Recogni- 
zZance, and the ſame is void in Law. All which 
Matters and Things the ſaid Henry Muilman and 
Robert Macky are ready to verify and prove, as the Court 
here ſhall conſider. Wherefore they pray Judgment, and 
that they may be reſpectively diſcharged and diſmiſſed 
by the Court here, as to the ſaid two Sums of One 
Thouſand Pounds and One Thouſand Pounds charged 
upon them as aforeſaid, and of and from every Part 
thereof, as againſt our ſaid Lord the now King, his 
Heirs and Succeſſors. And becauſe the Court would 
conſider of the Premiſſes before, &c. a Day is 
given to the ſaid Henry Muilman and Revert Machu, 
(now here pleading) in which State they remain un- 
til Fifteen Days of Sr. Hilary next, to hear and do 
thoſe Things which, &c, 


At which "Wm came here the ſaid Henry Muilman 
and Ralert Macky, by their Attorney aforeſaid, and 
3 R | pray 
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pray Judgment, as before. And the Honourable 
Charles Yorke, Attorney-General of our Lord the King, 
who proſecuteth for our ſaid Lord the King in this 
Behalf, being preſent here in Court the ſame Day in 
his proper Perſon for our ſaid Lord the King, ſays; 
That the faid Henry Muilnan and Robert Macky 
ought not, by Reaſon of any Thing in the faid Plea + 
alledged, to be diſcharged and diſmiſſed by the Court 
here, as to the Premiſſes; becauſe, he ſays, that the 
{aid Plea, in Manner and Form above pleaded, and the 
Matter in the ſame contained, are inſufhcient in Law 
to diſcharge the ſaid Henry Muilman and Robert 
Macky of the ſaid ſeveral Sums of One Thouſand 
Pounds and One Thouſand Pounds, to be made or 
levied on their ſaid reſpective Goods or Chattels, Lands 
or Tenements, to the Uſe of our ſaid Lord the King; 
and this the faid Attorney-General of our faid Lord 
the King is ready to verify : Wherefore, for Want of a 
ſufficient Plea in this Behalf, the ſaid Attorney-General 
of our ſaid Lord the King prays judgment; and that 
the ſaid ſeveral Sums of One Thouſand Pounds and 
One Thouſand Pounds, to be made or levied on their 
ſaid reſpective Goods or Chattels, Lands or Tenements, 
to the Uſe of our ſaid Lord the King, may be made. 


And now (to wit) on the Fifth Day of February, in 


this ſaid Term, the ſaid Henry Muilman and Robert 


Macky came into Court by their ſaid Attorney, and ſay, 
that their {aid Plea, in Manner and Form above 
pleaded, and the Matter in the ſame contained, are 
ſufficient in Law to diſcharge them the ſaid Henry 


Muilman and Robert Macky of the ſaid ſeveral Sums 
of One Thouſand Pounds and One Thouſand Pounds, 


2 from 
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from being made or levied on their faid reſpective Goods 
Chattels, Lands or Tenements, to the Uſe of our ſaid 
Lord the King; which faid Plea, and the Matter 
therein contained, they the ſaid Henry Muilman and 
Nobert Macky are ready to verify and prove, as the 
Court ſhall direct. And becauſe the ſaid Attorney- 
General of our ſaid Lord the King hath not anſwered 
the ſaid Plea, nor in any Manner denied the fame, 
they the ſaid Henry Muilman and Robert Macky, as 
before, pray Judgment ; and that they may be reſpec- 
tively diſcharged and diſmiſſed by the Court here, as 
to the ſaid two Sums of One Thouſand Pounds and 


One Thouſand Pounds. 
Hilary 7 of King George 3, 1767. 


I delivered the Opinion of the Court this Term. 
And to make the Cale upon the Pleadings intelligible, 
it will be proper to ſtate two or three Claufes in the 
Act of 32 Geo. 2. c. 25, which whilſt in Force was a 
general Law, and therefore only referred to by the 


Plea. 


Power is given by it, not only to one or more Com- 
miſſioners in the Commiſſion of Oyer and Terminer 
for trying Offences within the Juriſdiction of the Ad- 
miralty, but alſo for one or more TJuſtices of any 
County to take Informations, not only for Piracy, 
Felony or Robbery, committed on the Sea, but in any 
Haven where the Admiral hath Juriſdiction; and by 
Warrant to cauſe the Perſon accuſed to be appre- 
hended and committed to the County-Gaol; and to 


oblige the Proſecutor and Witnefles to enter into a 
| Recognizance 
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Recognizance in a ſufficient Penalty, for their appear- 
ing at the next Seſſion of Oyer and Terminer and 
Gaol-Delivery, to be held for the Juriſdiction of the 
Admiralty; and, on Refuſal, to commit: And In- 
formations and Recognizances are to be tranſmitted 
to the Regiſter of the Admiralty. Provided, that the 
Act ſhould continue in Force during the then preſent 
War, and no longer. 


It is obſervable, that the Powers given to the Com- 
miſſioners and Juſtices of the Peace by theſe F 
are the ſame, without the leaſt Difference. 


The Plea ſuppoſes all the Powers of Juſtices of 
the Peace in Caſes of this Nature, to be derived from 
this Act; it is therefore to be ſeen, whether that Sup- 
poſition i is well grounded, or not. 


For it is bhjetted, that this Act being expired at the 
Time of taking the Recognizance, Sir John Fielding 
and Mr. Spinnage had no Power to take it, becauſe it 
is for an Offence committed on the High Sea, and 


not within the Body of any County: And it was re- 


ſembled to the Caſe of Piracy, which is an Offence 


only by the Civil Law, of which the Common Law 


takes no Cognizance; for it could not be tried, being 
out of all Towns and Counties. 3 Taft. X72, 


I anſwer—Irt is not only lawful, but the Duty of 
every Subject to apprehend a Felon, and take him to 
a Juſtice of the Peace; who is to examine, bail, or to 
commit him; in order to preſerve the Peace of the 

I — 
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Kingdom, and to ſuppreſs Felons. 2 Lord Hale's Pleas 
of the Crown 76, 775 108, 100 


But it is ſaid, that this being a Felony by the Civil 
Law only, the ſuſpected Felon ought to have been taken 
before a Commiſſioner; and the Commiſſioners are very 
numerous, there are Four Hundred of them in the 
Maritime Counties . But what if he had been taken in 
an Inland County, is he to be turned looſe again, 
to eſcape publick Juſtice? No. But if taken in a 


Maritime County, even for Piracy, he may be taken 


before a Juſtice of the Peace for the County, and 
committed to the Common Gaol. 


13 Co. 5 3. is expreſs. Butler and others, upon the 
High Sea, robbed diverſe of the Queen's Subjects of 
their Goods, and brought them into Worfolk ; and were 
there apprehended, and brought before Cole, (then 
a Juſtice of the Peace for that County, afterwards 
Lord Cole,) who was of Opinion, that it was not a Fe- 
lony puniſhable by the Common Law, becauſe the ori- 
ginal Act of taking was not an Offence of which the 
Common Law takes Cognizance; and bringing the 
Goods into a County could not make it a Felony 
puniſhable by Law; 3 and yet he committed them 
to Gaol till the next Aſſizes. And Lord Chief fultice 


Wrap, and Periam, the Juſtices of Aſſize, agreed in 


Opinion with Lord Coke. And what did they do? Not 
diſcharge them; but committed them to Sir Rover? 
Southwell, then Vice-Admiral of the ſaid Counties. And 
if the Juſtice of the Peace and Jultices of Aſſize could 


Commit, why could they not bail in a bailable Caſe ? 
E 8 Juſtices 
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Suppreſſion of Felonies. 


Juſtices of the Peace cannot try Treaſon, and yet 
they may take Examinations, &c. for the Diſcovery 
of it. 1 Lord Hale's Pleas of the Crown 350, 372. 
2 H. ale s Pleas of the Crown 44. 


So, the Lord Chancellor may commit or bail in 


Criminal Caſes, though he has no Power to try. 
'2 Hale's Pleas of the Crown 147. 


So, if A. commit a Felony in the County of B. and 
goes into the County of C. a Juſtice of the Peace of 
the County of C. may take Informations, and commit 
him to the Common Gaol of C. 2 2 Lord Hale's Pleas 
of the Crown 51. | 


And en all Courts and Perſons that have 
Judicial Power, by the Common Law or by Ad of 


Parliament, for the Conſer vation of the Peace, have 


Power to grant Warrants for arreſting of Felons; but ſuch 
as are ſimply Miniſteral have no ſuch Juriſdiction, but 
muſt do their Office either alone, or with others called 
to their Aſſiſtance. 2 Halès Pleas of the Crown 105. 


And the Act of 24 Geo. 2. c. . only gives a 
further Remedy to what the Juſtices had at Common 
Law. 1 | 


And all theſe Powers, whether they relate to Civil 
or Common Law Offences, are founded in Neceſ- 
ſity, for the better Preſervation of the Peace, and 


But 


2 — 


— 
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But the Offence of a Captain, Maſter, Mariners, or 
other Officers, wilfully caſting away, burning or 
otherwiſe deſtroying any Ship, to the Prejudice of the 
Owner, or any Merchant that had loaded Goods on her, 
is made Capital, by 1 Ann. ſeſſ. 2. c. g. 


The Act 4 Geo. 1. c. 12. extends the Offence to 
Captains or Maſters who commit it to the Prejudice of 
the Underwriter of any Policy; and the Offenders are 


to ſuffer Death. 


The Act of 11 Geo. I. c. 29. makes the Offence for 
which this Recognizance is taken, Felony without 
the Benefit of Clergy: And if committed within the 
Body of the County, it is to be tried in ſuch County as 
Felonies committed within the Body of the County 
are to be tried; if on the High Sea, then to be tried and 
determined before ſuch Court, and in ſuch Manner, as 


is directed by the Statute of 28 Hen. 8. 


The Offence, therefore, for which this Recognizance 
is taken, is made Capital by Act of Parliament; and all 
the ſame Powers of Juſtices of the Peace immedi- 
| ately and of Courſe attached in them over this new 
created Felony as they had over other Felonics. 


But it is objected, that Juſtices of the Peace had no 
Power to bail in this Caſe. Lord Hale, in vol. 2. 
P. 137, 138. refers to the Statute of 1 Rich. 3. which 
gave Power to one Juſtice of the Peace to bail, 
in Felony; the 3d of Hen. 7. c. 3. reſtrained it 
to two Juſtices; and the 10 2 Þ, n 


quires 
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quires two Juſtices, one of the Quorum, to be 
preſent at the bailing, and to certify it in Writing 
at the next Goal-Delivery: And by 2 & 3 P. & M. 
Examinations and Informations are to be tranſmitted 
to the next Gaol-Delivery, where the Trial of the 
Felony ſhall be. And that theſe Powers relate only to 
Felonies committed within the Body of ſome County, 
and the Recognizances are to be certified to the next 
Gaol-Delivery, within the Juriſdiction of the Juſtices; 
but that theſe Powers do not relate to Felonies com- 
mitted on the High Seas, nor are Recognizances war- 
ranted to be taken for ſuch Offences by any of 
theſe Statutes, or to be certified to any Court of Oyer 
and Terminer or Gaol-Delivery to be holden for the 


Juriſdiction of the Admiralty. 
1 anſwer, that theſe Statutes are only directory. 


Dalton's Juſtice, c. go. ſays, © That for all Treaſons 
and other Offences againſt the Peace, the Juſtices of 
the Peace may cauſe the Offenders to be apprehended, 
take Examinations, and commit to Gaol; and bind 
over ſuch Perſons as can prove any Thing Material, to 
give Evidence before the Lords of the Council, King's- 

Bench, Gaol- Delivery, or elſewhere.” 


| The Law indeed is fince altered as to the Lords of 
[ the Council. | 


: So, if a Felony be committed in one County, and 
the Felon eſcapes into another, the Juſtice of the 


County to which he eſcaped may take Informations, 
E | | f and 
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and grant his Warrant againſt him; but if he is ap- 
prehended and bailed, the Informations and Recogni- 
zance muſt be certified to the Gaol-Delivery where 
the Felony was committed. 9 


It is laid down in 2 ZTawk. 10 5. that the bailing of 
Perſons comes under the Cognizance of Juſtices of 


the Peace, as Conſervators of the Peace; and they are 


to take Surety to appear before the proper Court. 


And by Parity of Reaſon, the Recognizance for 
this Offence is properly taken for Boyd's Appearance 
at the then next Seſſion of Oyer and Terminer and 
Gaol Delivery to be holden for the Juriſdiction of the 


Admiralty. | 


And the Act of the 32 G. 2. only enlarged the Power 
of the Juſtices, and gave One Juſtice a Power of bail- 
ing where Two had it before, and ſo reſtored the Power 
of the 1ſt of Richard the Third ; but upon the Expira- 
tion of it, the Power was again reſtrained to Two 
Juſtices, according to the 1ſt of Philip and Mary: 


And therefore this Recognizance is taken by two 


4 uſtices. 


It was then objected, that the Recognizance is con- 
ditioned to appear at the then next Seſſion of Oyer and 
Terminer and Gaol- Delivery of Newgate, at Fuſtice- 


Hall in the Oli Bailey, within the Juriſdiction of the 


Admiralty of England, and no ſuch Commiſſion has 
been for ſeveral Years granted, (though it was admitted 


that the Words Gaol-Delivery were in the old Com- 
3 miſſions;) 


3 . 5 _—_— — 2 
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miſſions;) much leſs St the — en to 

have been added, at Juſtice-Hall in the Old Bailey, 
within the Juriſdiction of the Admiralty of Eng- 
land. 


Lord Hale, in his 2d vol. p. 18. expreſſes himſelf 
thus: But note well, „That beſides this Commiſſion 
founded upon the Statute of 28 Hen. 8. which ex- 
tendeth only to Treaſon, Murder, Robbery and Con- 
federacies; there is, and for above theſe Hundred Years 
laſt paſt there hath been, in the ſame Commithon, a 
Common Law Commiſſion of Oyer and Terminer, and 
alſo a Commiſſion of the Peace and Gaol-Delivery, for 
all Offences againſt any Penal Laws, /uper mare, 
vel infra fluxum maris; and allo of all Treaſons, 
Murders, Felonies, &'c. ſaper mare, vel aliguo rivo, 
portu, agua dulci creca, ſeu infra fluxum maris ad 
plenitudinem maris, a quibuſcunque primis pontibus verſus 
mare, ct ſuper littus maris, &c. ſecundum fiylum et 
conſuetudinem regni Anglia et curiæ Aadmiralitatis : 

And limits the County of their Seſſion and Inquiry.” 


And by the Act of 32 Geo. 2. Recognizances for 
Offences triable in the Admiralty, are directed to be, 
for appearing at the next Seſſion of Oyer and Terminer 
and Gaol- Delivery; which, though expired, ſhews the 
' Senſe of the Legiſlature, that it then was a Commiſſion 


of Oyer and Terminer and Gaol-Delivery. 


But the Eftreat itſelf is a clear Anſwer to every Part 
of the ObjeQion. © Admiralty of England An Eſtreat 


of e forfeited at the Seſſion of Oyer and 


2 Terminer 
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| Terminer and Gaol-Delivery of our Sovereign Lord the 
King, holden for the Juriſdiction of the Admiralty of 
England, at Juftice-Hall in the Old-Bailey, Sc. 


We are unanimouſly of Opinion, that this Recogni- 
Zance is well taken; and that it is forfeited, and pro- 
perly eſtreated ; and that * muſt be given for 
the King. EE 
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miſſions ;) much leſs ought the following Words to 
have been added, at Fu/tice-Hall in the Old Bailey, 
within the - Juriſdiction of the Admiralty of Eng- 
land. | 


Lord Hale, in his 2d vol. p. 18. expreſſes himſelf 
thus: But note well, „That beſides this Commiſſion 
founded upon the Statute of 28 Hen. 8. which ex- 
tendeth only to Treaſon, Murder, Robbery and Con- 
federacies; there is, and for above theſe Hundred Years 
laſt paſt there hath been, in the fame Commiſſion, a 
Common Law Commiſſion of Oyer and Terminer, and 
alſo a Commiſſion of the Peace and Gaol-Delivery, for 
all Offences againſt any Penal Laws, /uper mare, 
vel infra fluxum maris; and allo of all Treaſons, 
Murders, Felonies, &c. ſaper mare, vel aliguo rivo, 
portu, agua dulci creca, ſeu infra fluxum maris ad 
plenitudinem maris, a quibuſcunque primis pontibus ver ſus 
mare, ct ſuper littus maris, &c. ſecundum fylum et 
conſuetudinem regni Anglia et curiæ Admiralitatis : 


And limits the County of their Seſſion and Inquiry.” 


And by the Act of 32 Geo. 2. Recognizances for 


Offences triable in the Admiralty, are directed to be, 


for appearing at the next Seſſion of Oyer and Terminer 
and Gaol-Delivery; which, though expired, ſhews the 


Senſe of the Legiſlature, that it then was a Commiſſion 


of Oyer and Terminer and Gao]-Delivery. 


But the Eſtreat itſelf is a clear Anſwer to every Part 
of the Objection. Admiralty of England An Eſtreat 


of Recognizance forfeited at the Seſſion of Oyer and 


2 Terminer 
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Terminer and Gaol-Delivery of our Sovereign Lord the 
King, holden for the Juriſdiction of the Admiralty of 
England, at Juſtice-Hall in the Old-Bailey, &c. 


We are „ of Opinion, that this Recogni- 
zance is well taken; and that it is forfeited, and pro- 
perly eſtreated; and that * muſt be given for 
the King. 
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Michaelmas Term, 


30 Charles 2. 1678. 


Tueſday 29th of Offober. 
Ewin's Caſe. 


FOLLY, Receiver of the Aſſeſſments in the County 

of Huntingdon and other Places, was bound to 
the King by divers Bonds, and indebted to him on 
his Account. Euin, a Goldſmith of London, was 
indebted to Folly by Simple-Contra&t, and Lind/ay 
indebted to Ewin by Simple-Contrat; and upon 
Oath made, according to the Rules in 1639, an 
Extent iſſued againſt J, which ſound Ewin's Debt; 
and it was admitted by the Court, upon a Motion, . 
Lindſay's Debt to Ewin ſhall be found and ſeized 
into the King's Hands. And it was ſaid to be the 
Practice, that Debts by Specialty ſhall be found to 
the third Degree, as this was; but the Doubt was, 
if Debts by Simple- Contract may. And held by the 
Court, that they may, within thoſe Rules, upon Oaths 
and Motions, but not beyond the third Degree. 


3 Tueſday, 


EY 
either by 
Specialty or 
Simple- 
Contract, 
may be found 
and ſeized 
into the 
King's 
Hands to 
the third 
Degree, but 
not beyond. 


——ͤ—y— arms arr err EO —_ 


— 
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3 — 


Tueſday, 26th of November 1678. 


Jolly indebted to the King, as Receiver of Taxes, 
Euin and Norringion indebted to Folly, and Lindſay 
indebted to Ewin and Morrington; upon Affidavit, 
and Motion in Court, for Ewim and Morrington, this 
Debt of Lind/ay to them was ſeized in Aid, being 
only the third Degree: And, by the Court, held to be 

within the Rules for Debts in Aid. And upon an Ex- 


— —-—-— — 


tent againſt Linaſay, Leaſes and Goods ſeized; and, 


upon a Venditioni exponas, ſold; and the Money, upon 
Motion, this Day, by Order af Court, paid by the 
Sheriff to Ewin and Morrington. 


Michaclmas Term, 
3 & 4 James 2. 1687. 


* 


The King againſt Allanſon, Adminiſtrator 
of Allanſon deceaſed. 


A Debt by H E Inteſtate was indebted in his Life- time 


3 to Carlton by Simple-Contract, and to three 
ſeized into other Perſons by Bond, and died. After his Death, 


he King's 
Hands, bw Carlton being indebted to the King by Bond, an 


Bonds nor Extent iſſued thereupon, and the Debt by Simple-Con- 


o Bonds not 


paid before 
Seizure; but Payment of Bonds by an Adminiſtrator, before Seizure or Notice of the King's 
tract 


Debt, may be well pleaded againſt the King. 
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tract was ſeized by the Inquiſition into the King's 
Hands; and upon this a Scire facias iſſued againſt the 
Defendant, to ſhew Cauſe why the King ſhould not have 
Execution againſt him for this Debt, of the Goods of the 
Inteſtate remaining in his Hands to be adminiſtred. 


The Defendant pleaded 3 in Bar, the three Bonds for 
true Debts, and all in Force; and that he had fully 
adminiſtred; and had nothing in his Hands on the 
Day of the Inquiſition, beſides Ten Pounds, which are 
bound and charged in his Hands with the * of 


the three Bonds. 


£ 


The Attorney-General demurred : And the Caſe of 
the King and Knowles, in 1683, was cited as in Point 
for the King. And Roll's Abr. Prerogative 159. and 


Lane 65. were rclied on by the Defendant's Counſel, 


But the Court gave Judgment for the King: And 
held that the Seizure by the Inquiſition of the 
Simple-Contract Debt into the King's Hands, pre- 
ferred it to the Bonds not paid before the Seizure, and 
would be a good Plea to Actions on ſuch Bonds; 
becauſe it is thereby become a Debt to the King upon 

Record, and implies Notice. But they alſo held, that 
if the Bonds had been paid before the Inquiſition, or 
before the Adminiſtrator had actual Notice of the Debt 


to the King, ſuch Payment would have been good 


againſt the King; becauſe there was no Debt upon 
Record, and the Adminiſtrator had no Means to diſ- 


cover whether there were any, or what Debts, to the 


King; and the Inconvenience would be infinite, if in 
3X | _ 


— 
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ſuch Caſes Executors or Adminiſtrators ſhould, not- 
withſtanding their utmoſt Care, be charged with the 
Miſapplication of Aſſets, out of their own Eſtates. And 
the Court held accordingly, Hilary 6th of King 
George 2. in the Caſe of The Attorney-General againſt 
. . Compns's 125 438. 


3 "Bal 


* 


Eaſter Term, 


4th of William and Mary, 1692. 


The King againſt Dickenſon, Executor of 
Obedience Holcroft. | 


f HE Caſe was, A. was indebted by PV 
obtained by to B. and by Bonds to C. and D. and by Simple- 


Creditor, Contract to E. and died. E. being a Debtor to the 


9 King, cauſed the Debt due to him to be ſeized into 


King, b 
winde ene the King's Hands; and upon this a Scire facias 


33 H. 8. iſſued againſt Dicbenſon, Executor of A. and before the 
e. 39. but 


a ſubſequent Return of it C. and D. the Bond- Creditors, obtained 


— 9g Judgment; and then Dickenſon pleaded to the Scire 


Buta Fee, facias, the Judgment prior, and the ſubſequent Jodg- 


aue 0 wt ments. The FUOMENCY "OEnerar' demurred. 

Judgments | . 
wen abel is B 76, eee, Fu, 
eh oY Whether the ſubſequent Judgments ſhould be pre- 
ment ſhall ferne d 


be againſt 
kim. 
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ad to the King, for it was admitted that the pre- 
cedent Judgment ſhould be preferred? Secondly, If 


the ſubſequent Judgments ſhould not be preferred, 


and the precedent Judgment ſhould be preferred, then 
if pleading them in One entire Plea, Judgment ſhould 
be againſt the Defendant ; or if the Attorney-General 


ought to have replied Aﬀets . the firſt Judg- 


ment? 


As to the git Point, Burnet's Caſe, entered Hilary 
31 & 32 Car. 2, Roll. 86. and The King and Knowles, 
in 1683, and The King againſt Allanſon, in 1687, were 
cited; where it was adjudged, that a Debt by Simple- 
Contract ſeized into the King's Hands, ſhould be 
preferred and paid before a Debt to the a nos by 

Bond. 


As to the Second Point, was cited the Opinion of 

Chief Juftice Vaughan, in Edgecombe and Dee, (in 
his Reports 104.) that fo long as one Judgment is in 
Force and unanſwered, the Plaintiff ſhould not have 


Judgment on ſuch a Plea. But on the Contrary was 


_ cited the current Opinion, and Hancoc and Prowde's 
Caſe, 1 Saund. 337. 2 Sanaa 50, 51, and that the 
Plea was entire. 


This Caſe was adjourned to this Term: When it 


was adjudged for the King; Firſt, That his Debt 


ſhould. be preferred before the ſubſequent Judgments, 
(viz) before any Bond, Hardr. 23. but a precedent 
Judgment ſhould be preferred before it, upon the 
Words of the 26th Section of the Statute of the 
33 Hen. 8, c. 39. So always, that the King's Suit be 

4 | taken 


_—— 
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taken and commenced, or Proceſs awarded for the 
Debt of the King, before Judgment given for the other 
Perſons. | | a, 


Secondly, It was adjudged, that the Plea was 
entire; and that it was not neceſſary to reply Aſſets 
beyond the firſt Judgment. See 2 Roll. 104. 1 Lev. 
16. Salk 298. Carth. 429. Lord Raym. 263. 


As 


Hilary Term, 


10 & 11 of William 3. 1698. 


Attorney-General againſt Buckley. 


1 np: rn wry PON an Information on the French Act, for 
ty abates by having in his Cuſtody French Lace and Silk, 
the Death of | | 


the Defen- &c. whereby he forfeited ſuch a Sum, (viz.) fo much 
ant, after 


Trial and per Pound; the Defendant pleaded Not Guilty, and 


E was found Guilty to the Value of 20001. at Miſi Prins, 
and be after Trinity Term laſt, and then died before Michael- 


taken Ad- mas Term: And his Executor moved, upon an Affidavit 
vantage of, 


by Suggeſ- Of the Death, that Judgment ſhould not be entered, be- 


Beach wen Cauſe the Information was abated. And upon Debate, 


3 5 the Court doubted whether this Matter could appear 
„ Affidavit, without putting the Party to bring a Writ 
torne _ E . . ' „ a; 4 » « 
neral, with- of Error. But then it was inſiſted, that it was remedied 
out a Writ VO | k 

of Error. * 
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by the Act 16 & 17 Car. 2. c. 8. which helps this 
Point in Common Caſes; and the Doubt was, if this 
Caſe of the King, for a Forfeiture upon an Informa- 
tion, was within it: The Words are, * In all Actions 
real, perſonal or mixt, the Death of either Party ſhall not 
be alledged for Error. Theſe Books were cited; x Roll. 
768. Cro. Car. 507. 3 Keb. 292. Harar. 161. 


1 Sid. 131. 2 Sid, 34- 


This Motion was made in Micbaelmas Term 
10 William 3. and adjourned to Monday 13th of 
Feb. 1698. When it was reſolved” by Lord Chief Baron 
Ward, Barons Powis and Hatſell, that Judgment 
ſhould be ſtayed : For they thought, Firſt, That it wag 
not an Action real, perſonal, or mixt; Secondly, 
That the King was not properly faid a Party ; Thirdly, 
That it was a Penalty, not a Duty, nor in Lieu of Cuſ- 
ſtoms or any Revenue of the Crown; Fourthly, That 
Actions did not comprehend Informations between Party 
and Party, nor include the King. 3 Leon. 215. Wore, 
The Court was in Doubt, if the Death might be 
ſhewn to the Court by Affidavit; and, by Conſent, to 
avoid this Queſtion, it was ſuggeſted upon the Roll, 
and confeſſed by the Attorney-General. 


z3Y Michael- 


Michaclmas Term, 


11th of William 3. 1699. 


Sir Thomas Cooke againſt The Attorney- 
General and others 


ow e Engliſh Bill, brought to have the 
for Pepper, Draw back upon Pepper exported, or to have new 


unleſs ex- 
portedwith- Debentures, the firft being cancelled by Order of 


in the Year, 
1 the Commiſſioners of the:Cuſtoms'; it was Reſolved, 


by Acci- 
dent 


If Goods i Firſt, That if Goods were imported by Eugliſh on 
by ons. and the 23d of October 1697, and ſhipt on board for 


by one, and 


9 tru Exportation on the 1ſt of October 1698, and then in- 


dann to another Ship, and ſo did not go out of Port 
* till the 1ſt of Movember 1698, no Drawback was due, 
Drawback, for it was then out of Time; and they muſt actually be 


iris lot. out of Port within the Year, if not prevented by 
Accident. | 


Secondly, That if Goods were imported by one Per- 
ſon, and ſhipped for Exportation by another, and after- 
wards ſent on Shipboard; the ſecond Perſon ſold to 


2 . e for the n ; in this Caſe the 
| Draw back 
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 Drawback was loſt: For the Property muſt not be 

changed after the Shipping or Exportation. More the 

Second Rule in the Book of Rates. 

Attorney-General again// Weeden and 
Shales. 


PETER La Store (who was a Frenchman na - Choſes in 


ion be- 


turalized) made his Will during the War, and longing to 
: | WS S an Ali 
gave ſeveral Legacies to Frenchmen living in Bour- Ms arc 


 deaux, and died. Some of the Legacies were payable pon 
preſently, others at Age, &c. A Commiſſion iſſued Bur there 


muſt be a 


to find this Matter, and then the Peace was made, Commiſion 


1 and Inqui- 
and Ten Days after an Inquiſition was found and re- ſition t in. 


turned: And upon long Debate, it was Reſolved, 1 


a Peace be- 

3 1 as 4 fore Inqui- 
Firſt, That Choſes en Action which belonged to an don dif- 

1 0 „ charges the 
Alien Enemy, were forfeitable to the Crown. Mapnards D 


Ed. 2. inter. Memoranda Scaccarii i. an 


"Secondly, That this ought to be found by Inqui- 
ſition to make a Title to the King; and that this was 
an Inquiſition of intitling, and not of Inſtruction. 


Page's Calc, 5 Co. 52. 


Thirdly, That the Peace being concluded before the 
[Inquiſition was taken, diſcharged the Cauſe of For- 
feiture. | 


Fourthly, That the Inquiſition taken afterwards, did 
not relate to ſet up this Forfeiture, for the Cauſe was but 
temporary; and that Cauſe being removed before the 
King's Title was found, the finding aſter ſhould not relate. 
4 ” AVote, 


— 
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Wate, Theſe Caſes were cited; 19 Ed. 4. 6. 1 Janne 
361. Toomes, Adminiftratorof Toomes, a gainſt Hethering- 
ron. Raftal's Entries 605. 2 Roll's Abr. 399. 8 Rep. 
170. Tourſon's Caſe. 1 Inſt. 118. Magn. Chart. c. 30. 
2 Inſt. 58. ꝙ Ed. 3. c. 1. 14 Ed. 3. c. 2. 2 Ric. 3. 2. 
1 Rolle s Rep. 175. 3 Bulſir. 27. The King againſt 
Williamſon, fince publiſhed in Freeman's Rep. 39. 
Wote alſo, great Streſs was laid on the Articles of 


Peace. 


Michaelmas Ter m, 


12th of William 3. 1700. 


Attorney-General againſt Baſnett. 


The King, T was Reſolved that the King, under an Outlawry 


Outlawry, in Debt upon a Seizure, may redeem a Mortgage. 


* A Bill was brought at the Relation of A. and not for 


and ſo may the King; the Relator had no Leaſe, and the 
the Plaintiff 


after a Leaſe Court would do nothing in it : But the Relator alledg- 
granted y 
the Crown ing that he was about a Leaſe, the Court retained 


ban. the Cauſe. And afterwards he obtained a Leaſe ; and 
upon producing it in Court, had a Decree to redeem. 


See 1 Peere . Hhams 44 5. 2 Peere Williams 269, 


H ilary 


Hilary Term, 


13th of William 3. 1701. 


The King againſt Orpheur. 
Scotland is 


II was Reſolved, upon a Demurrer to a Plea to a not beyond 
Writ of Scire facias, upon a Salt-Bond, that 8 
Scotland was not in that Caſe beyond the Sea, or with- Ane >alt- 


in the Meaning of the Salt-Acts, to diſcharge a Deben- diſcharge a 


Debenture 


ture or Drawback of the Duty, upon the Salt's being or Draw- 
ſhipped for and landed in Scotland. „ ack 


Hilary Term, 


6th of Anne, 1707. 


The Queen againſt Newel and others. 


N immediate Extent iſſued againſt the Defen- An Attach- 


. . - ment o 2 

A dants, directed to the Sheriffs of London, in 1 

- 1 s . Perſon re- 
which there was the uſual Clauſe, empowering them gag to be 


to call before them, and to examine all Perſons proper fer 
the Crown 


to be examined in the Premiſſes; and an Inquiſition upon the 


Execution 


was taken before the Sheriffs, and James Taylor of an Ex- 


tent. 
3 6 Was 


** AN 


1 


270 Hilary Term, 6 Anne, 1707. 


was ſummoned in Writing to attend, and give Evidence 
for the Queen; who accordingly attended, but refuſed 
to be examined as to Mewell's Books (which were in 
his Hands, as Aſſignee under a Commiſſion of Bank- 
ruptcy,) or to any Thing in the Books being againſt 
himſelf and his own Intereſt. The Secondary certified 
this Matter; and it was moved for an Attachment. 
_ againſt Taylor, for his Contempt in refuſing to be ex- 


amined. 


Though the Power given to the Sheriffs by the 

Writ, is only to propound fair and legal Queſtions, 

yet the Perſon ſummoned muſt anſwer all Queſtions 

| touching the Matters to be enquired of; which he 
Could not demur to, if a Bill in Equity was filed 
gagainſt him, notwithſtanding they may concern his 
own Jntereſt, provided they do not ſubject him to any 
Penalty or Forfeiture. And the Court, thinking the 
Queſtions which Taylor was required to anſwer were 
legal Queſtions, granted an Attachment againſt - 

him. 8 


Michaelmas 
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Michaclmas Term, 


7th of Anne, 1708. 


* 8 


The Queen and Wood. 


; N Complaint that Perſons had not attended the Witneſſes 


g . not attend - 
Execution of an Extent, a new Extent was order- ing the Ex- 
ecution of 


ed to be taken out, and the Perſons complained of were an Extent, 
ordered to attend the Execution of it; and after, the „dere 


| | was ordered, 
Court would conſider of their Behaviour and Coſts: And _ ws to, 
; Arten e 
they to ſhew Cauſe why the Proſecutor of the Extent 2 
6 t, 
ſhould not have Coſts. — 


— 8 


Hilary Term, 


7th of Anne, 1708. 


The Queen and Thornton 
7 HORMWVTON was Receiver of Lancaſhire, A. & Dobt due 


f 3 M 
was indebted to him in 204. and alſo to B. a fr rene 


ſingle Woman, by Bond in 504. Thornton married B. is conſidered 


as a Debt 


op : originally 
due to him, within the Meaning of the Statute . e. 18. 


2 and 
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5 Hilary Term, 7 Anne, 1708. 


The Court 
will decree 
Payment of 
Legacies 
charged on 
Land, tho? 
extended 
anto the 


Queen's 
Hands. 


and afterwards took out an Extent in Aid againſt 


himſelf; and theſe two Debts were found, and ſeized 


into the Queen's Hands: And Thornton made an 


Affidavit for an Extent againſt A. and ſet out theſe 
Matters in his Affidavit. But the Queſtion was, 
whether an Extent ſhould iſſue; becauſe the Debt of 
50/. was in Right of his Wife, and not originally due 


to him, (as the Words of the Act of 7 ac. c. 15. 


and the Rules were ?) And upon Debate, the Extent did 
go; forit was then the Huſband's, and was not a Truſt, 


as the Word was originally intended to meet with : 


And ſo held in Hob. 253. Cre. Fac. 5 24. 


- 


Poole againſt The Attorney-General and 


another. 


OOLE deviſed his Eſtate to A. paying 2007. a- 

* piece to his Grandchildren, and a Power to enter 
for Non- payment, and died. A. ſold the Eſtate to 
B. who had Notice of the Charge; B. being indebted 
to the Queen, the Eſtate was ſeized and extended; 
and Poole s Grandchildren brought a Bill againſt the 
Attorney-General and B. to have the Legacies, and 
charge the Eftare therewith. And decreed accord- 


_ ingly. 


Eaſter 
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| Faſter Term, 


8th of Anne, 1709. 


— 


Score, who, &c. againſt The Lord Admiral. 


F N a Prohibition. A Ship with French Goods came 
I into the Port of Penzance, and was there ſeized 
by the Admiral's Officers, as a Perquiſite of the Ad- 
miralty. A Cuſtom-Houſe Officer afterwards ſeized 
the Ship, as forfeited on the French Prohibition-Act, 
and exhibited an Information, and moved for a Prohi- 
bition. And, upon Debate, it was granted ; for the Ship 
was preſently forfeited by the Act of Parliament, upon 
coming into Port, and the Seizure atterwards of the 
Admiral did not prevent this Forfeiture: Alſo, it 
was a Seizure at Land. Mote, Lord Chief Baron 
 Fard cited a Cale in the Time of Lord Hale, where 
Goods were put on board, Duty not being paid, and 
carried to Sea, and became Flotſam; and a Suit was 
commenced in the Admiralty, who have Juriſdiction of 
Flotſam; and, upon an Information in the Exchequer 
for the Forfeiture, in regard they were ſhipped before 
Duty paid, a Prohibition was granted; for the 
Crown had a Title by the Forfeiture, and the Goods 
becoming Flotſam after did not purge the Forfeiture. 


4 A 


Trinity 


A Ship was 
ſeized by the 
Admiral's 
Officers, as 
a Perquiſite, 
and after- 
wards ſeized 
by a Cuſ- 
tom- Houſe 
Officer, as 
forfeited on 
the French 
Prohibition- 
Act: He 
exhibited an 
Informa- 
tion; and 
moved for a 
Prohibition, 
which was 
granted. 
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Trinity Term, 
8th of Anne, 1709. 


9 . 
—_ — 


John Bruſe, who, &c. againſt Sir Simon 
Harcourt, Attorney-General. Entered 


Michaelmas, 6th of Q. Anne, Roll 85. 


French INFORMATION upon a Seizure of French 
W ine, . . 1 5 
bought in Wine, as forfeited by the Importation of it con- 


— 1 trary to the Act 3d of the Queen, c. 13. for prohibit- 
the Queen, ing all Trade and Commerce with France; and which 
Money, and enacted, That no French Wines, nor any other Goods 


for the ne- | 1 | 
ceſſary Uſe or Commodities whatſoever of the Growth, Product 


of her Fa- "I 3 
mily, and or Manufacture of any of the Dominions or Territories 


imported, of the French King, ſhould be imported into Exgland, 


was not for- 
feited by the under the Penalty of the Forfeiture of all ſuch Goods 


Act 2 Anne, 

6. 13 and Commodities, and of the Ship or Veſſel in which 
they ſhould be imported; one Moiety to her Majeſty, 
and the other Moiety to him who ſhould ſeize, inform 


or ſue for the ſame. 


A Writ of Appraiſement was ſued out; and by the 
Indenture returned thereupon, the Wine was valued 
at 1600“. Mr. Attorney-General entered a Molle 

' froſequi as to one Moiety ; and as to the other, pleaded 
that the Wine was not imported contrary to the Form 

4 of 


Trinity Term, 8 Anne, 1709. 


- = 


— 


of the Statute. A ſpecial Verdict was found, That the 


Wine was French Wine, bought in Holland by the 


Queen's Order, with her Money, and for the neceſſary 


Uſe of her and her Family; and afterwards, by her 


Order, imported into Exgland, for the Uſe aforeſaid. 


The Queſtion was, If this Wine, being the Queen's 


Wine, and imported for the Uſe aforeſaid, was for- 
feited by the Words or Intent of the ſaid Act? 


After ſeveral Arguments, all the Barons agreed, that 
the diſpenſing Power was aboliſhed by the Statute 


1 W. & M. but they differed in the Conſtruction of 


the Act 3d of Ann. and argued ſeriatim. 


Baron Lovell was of Opinion for the Plaintiff, that 
the Act was an abſolute Prohibition, without Regard 
to Perſon or Quality, and extended to the Queen as 
well as to her Subjects; and as to the Objection, that 


the Queen could not forfeit to herſelf, he anſwered, 


That the Forfeiture was formally to the Queen, but ſub- 
non to the Queen and Informer, each a Moiety. 


Baron Price was of Opinion for the eden that 
the Statute was to reſtrain Trade with France; but that 


this Caſe was not within the Miſchief intended to be pre- 


vented, the Wine being found to be for the neceſſary Uſe 


of her Majeſty and her Family. If the Verdict had 


found that any Perſon had traded for this Wine under the 
Queen's Authority, it would have been forfeited; but 
here it was only imported for the Uſe of the Queen's 
own Family, and not by Way of Trade or Mer- 


chandize. This is a ſuppoſed Forfeiture by Act of Par- 
liament 


Trinity Term, 8 Anne, [709. 


Isen to the Gen but ſhe — not forfeit to her- 


ſelf, and the Moiety to the Informer was only the 
Method of Diſtribution, He thought, that this Infor- 
mation could not be maintained; but that the Plain- 
tiffs Remedy was by Petition, if he had any Right. 
Stamford „ 72, 7+ _ 


Baron Burj—Thil Act iclikes to Trade; ; and the 
Perſon importing is intended a Merchant for his own 
Benefit, and not for the Uſe of the Queen or her 
domeſtick Family. All Forfeitures by Statute are to 


the Queen, if not \pecially e given. Dr. Fo 1 885 $ — 
11 Co. 60. 


Lord Chief Baron Vard—A Prohibition TOM a 
Penalty is not an abſolute Prohibition, but ſib modo; 
and the Prohibition in this Caſe extends not to the 
Queen: The Wine is found to be neceſſary for the 
Uſe of her Majeſty and her Family; and if it had been 
imported in a Britiſb Man of War, ſhould the Queen 


forfeit the Man of War to herſelf ? 


The Barons argued more at large; ; and this i only a 
ſhort. Account of their Reaſons. Judgment was given 
for the Defendant. 


 Michael- 
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Michaclmas Term, 


8th of Anne, I 709. 


— — 


Bartlett . The Attorney-General and 


others. 
L ARX E, in 1691, was made Collector of the ee 5 
Cuſtoms in the Port of Beſton; ; Bartlett and curity for a 
. TEES Collector of 
others were Security for him. In 1698, 10 V. 3. the Cuſ- 
f toms, does 


the Duties were granted upon Coals, c. which, by not extend 


| to a ſubſe- 
the Statute, were to be under the Management of the eee 


Commiſſioners of the Cuſtoms ; and ſeveral Clauſes for — cg 
waere tne 


that Purpoſe in the Act. The Commiſſioners gave Collector 


N de v5 had 
Clarke a Deputation for that Purpoſe, and took Se- Deputation, 


curity. Afterwards Clarke died, the Cuſtoms were — omy 5 


paid; but on this new Coal Duty One Thouſand tbe Duty 
upon Coals. 

Pounds remained unpaid ; upon which the Bond was ,_,..., 

put in Suit againſt Bartlett, the Widow and Executrix ws held, 

| F : 0 
of Bartlett the Security, and ſhe brought her Bill: And Security was 
the Queſtion was, Whether the Bond in which Barz- the ſecond 
lett became Security, extended to this future Duty on 9 


Coals. 


After Adjournment, the Barons delivered their Opi- 
nions ſeriatim, and unanimouſly held, That the ſaid 
Bond did nor extend to the future Duty on Coals, and 

4 B that 


1278 Mich. Term, 8 Anne, 1709. 


that the Plaintiff ought to be relieved; and accord- 
ingly ordered a perpetual Stay of Proceſs upon the ſaid 


Bond. 
| W 1 The Attorney-General. 


H E Caſe was the ſame, except that no Security 
was given on the ſecond ten; ; and the 
like Decree. 


— ũꝗ — — — 


2 


Michaelmas Term, 
9th of Anne, 1710. 


Nat, who, &c. againſt Bartlett. 


2 N an Information of Devenerunt, the Charge 
nerunt for a was, a Parcel of Wine, of the Value of One 


| Wike: 6s Hundred Pounds. And after a Verdict for the Queen, 
Valdes = the Defendant moved in Arreſt of Judgment for the 
5 FS: Uncertaiaty 3 becauſe neither the Quantity, as Hog- 
te. ſheads, &c. nor the Kinds, as French, Spaniſh, Ic. were 
wiſe upon a mentioned. And upon Debate and Conſideration, 
188 Judgment was for this Omiſſion arreſted, notwithſtand- 
ing many Precedents produced within twelve or four- 

teen Years laſt, (but no ancient ones appeared ;) and a 
Difference was relied on in this Information, which is 


in Nature of a Trover or Treſpaſs ; and Informations 


of 


„— —— 


Mich. Term, 9 Anne, 1710. 279 


of Seizure, which are made certain by the Writ of 
Appraiſement; and as to the Objection of a general 
Indebitatus aſſumpſit, it was ſaid, that that is upon 
a Contract, and fo it may be known what the 
Matter is, or what is contracted for; but this is a 
Tort. 2 Lev. 1937 1 Ventr. 272, Styles 360. 2 Ventr. 
262. 2 Jones 109. Gro. Eliz. 865. Mote, Baron 
Price was of the contrary Opinion, and thought the In- 
tormation good; but Judgment was arreſted by the 
other Barons, on the 28th of Vovember, in this Term. 


Attorney-General againſt Creſner. 
| N Engliſh Informatidn was brought, to diſcover —__— 


: diſcover the 
what Stock in Hand of Pepper, the Defen- Peeendant's 


dant had on the 8th of Feburary laſt, and to recover „ 
epper; 


the Duty of One Shilling and Six-pence in the Pound, Defendant 
laid upon it by Act of the laſt Seſſion ; which enacts, mm 
that the Perſon ſhall enter the ſame at the Cuſtom- * 


Houle, before the 1 5th of May, or in Caſe of Neglect, 9 4 


he forfeits the Pepper, or the Value thereof. To this not being 
Bill the Defendant demurred, becauſe it ſubjects him to _ — 
a Penalty; and the Year not being paſt, he is liable to owed. 
the Common Informer : And Mr. Attorney's Waiver 
will not prevent the Common Informer ; nor is this 
Bill pleadable to a Qui tam Information ; nor can an 
Injunction be granted, to ſtay the Common Informer's 
Suit. And the Demurrer was allowed by the whole 
Court, 8th of December 1710, at Serjeants-Tnn. See the 
Precedents, Mich. 1705, Aitorney-General and Smyth, 
for the Duties on Wines; Mich. 6 Ann. Attorney- 
General againſt Pocock and other Maltfters; Mich. 
1707, Attorney-General againſt Bewis and others, for the 

3 1 | Duty 


— 


——— ů ů ů — 


pr ET 


Duty on Coals. Wore, If the Year be paſt, fo that the 
Common Informer cannot ſue, then an Engliſh In- 
formation lies for the Attorney-General to diſcover, 
he waiving Penalties and Forfeitures; otherwiſe not. 
Mote, The Lord Chief Baron ſaid, If Mr. Attorney- 
| General, within the Year, prefers an Information, 
whereby the Common Informer is barred, and then 


brings a Bill to diſcover, it will be good. Quere. 


Triniry Term, 


roth of Anne, 1711. 


— 
— 


Weddel, who, &c. againſt Thurlow and 
- Harris. Entered Mich. 5th of — 
Anne, 1708. Roll 63. 


Tbe PO N a Motion in Arreſt of Judgment, it was 
. reſolved by the Court (upon Conſultation with 


TN all the Juſtices) that the Queen's Part was pardoned, 


of General but the Informer's was not; becauſe the Words of the 


Pardon, 


7 Ann. e. Act of General Pardon, 7 i c. 22. are, „All that 
the Infor» the Crown could Pardon.” But by the Information filed, 
— (which was before the Pardon,) the Informer's Part was 

fixed and veſted. This Matter was depending ſeveral 


Terms; and on Tuęſday, 19th of June, in this Term, 
| 4 he 


Trinity Term, 10 Anne, 1711 


281 


2 


* 


the Court was of Opinion, that the Informer's Moiety 
was not pardoned, but gave Judgment for the Defen- 
dant as to the Queen's Moiety. 1 Hen. 7. pl. 2. Cre. 
Elis. 138. FJenb. Cent. 164. 2 Strange 1272. 


Trinity Term, 


12th of Anne, 17 13. 


The Queen . Joſeph Quaſh. 


T was adjudged, that immediate Extents for the 

Crown, finding the ſame Goods found upon a 
former Extent in Aid, ſhall be preferred and paid be- 
fore it; and among immediate n they ſhall take 
Place according to the T eſte. 


The Court gave their op that the Extents for 
Debts immediately due to the Crown ſhall be firſt 
ſatisfied and paid, and that the Extents in Aid ſhall 
be poſtponed till ſuch Debts be paid and ſatisfied; 
and ordered that all further Proceedings upon the "Y 
veral Extents againſt the. Defendant for the ſeveral 
Debts ſeized in Aid of A. B. and C. ſhall be and are 

1 5 hereby 


Immediate 
Extents 
ſhall be pre- 
ferred ac- 

cording to 
the Teſte, 
and before 


Extents in 


Aid. 


282 Trinity Term, 12 Anne, 1713. 
hereby ſtayed, until her Majeſty's Debts, due from 
the ſaid Defendant upon the Poſt-Office Account, the 

old Duty on Houſes, the Land-Tax, and new Duty on 
Houſes, ſhall be ſatisfied and paid, with Coſts and 
Charges ; and the Debt due upon the Poſt-Office Ac- 
count, together with Coſts and * to be firſt 


oy 


Michaelmas Term, 
4th of George E 1777. 


_ * 


The King and Bowdage. 
An imme- N Extent iſſued in Aid, and Goods forand and 
* ſeized; and upon a Venditioni exponas, the Sheriff 


ſhall be pre- 
ferred to an returned, that he had the Money; then came an im- 


Extent in 


23 a mediate Extent for the Crown, which alſo found the 
mediate Ex- Goods firſt extended. The King ſhall have them: But 


which Evi- not if they had been delivered. 


dence was 
offered to find the Goods ſeized in Aid, ſhall be n to a prior immediate Extent, not 


offering ſuch Evidence. 


In this Caſe, there were two immediate Ex tents for 
the Crown ; the firſt found Goods, but not what were 
found on the Extent in Aid, nor was any Evidence 


3 __ 


Mich. Term, 4 Geo. I. 1717. 


2—» 
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offered as to thoſe Goods, nor was it inſiſted that they 
ſhould be found ; then came another immediate Extent, 
and the Perſon proſecuting it offered to find what 
was ſeized in Aid, and was refuſed : The Court ordered 
a new Extent, of the like Teſte as the ſecond imme- 
diate Extent was, and refuſed it to the firſt immediate 
Extent. And this was held to be the Law and Courſe 
ol the Exchequer. | 


II 


n — 24 Ibm” —t — 2 x” Sale: 


| 
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: 
N 
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A 


Tan 


UF FAR 


* Paincipal 


Matters. 


A. 


Abatement. 


NFORMATION for a Pe- 
1 nalty abates by the Death of 
the Defendant after Trial and 
before Judgment; and this may 
be taken Advantage of by Sug- 
geſtion of the Death upon the 
Roll, confeſſed by the Attorney- 
General, without a Writ of Error 
Page 264. 


Action. 


An Action does not include an 
Information for the King and 
Party 92, 265 


The Court removed an Action in- 


to the Office of Pleas, where it 
appeared the Crown was con- 
cerned in the Event of it Page 


143 
IAdmiralty. See Prohibition, 
Recognizance. 
Alien. 


A Perſon ſuggeſted to be an Alien 
in an Information exhibited for 
the King, muſt anſwer whether 
he be an Alien or not, and can- 
not demur to the Diſcovery 144 

Choſes in Action belonging to an 
Alien Enemy are forfeited to the 


4D Crown, 


TABLE :OP-THE 


Crown, but there mult be a 
Commiſſion and Inquiſition to 
intitle the King ; and a Peace 
before Inquiſition diſcharges the 
Cauſe of Forfeiture Page 267 


Appꝛailment, Writ of 


Upon an Information of Seizure 
of Britiſh and Foreign Coins 
there is no Occaſion for this 


Writ T7 


Sttachment. See Contempt. 


C. 
Coins. 


Upon an Information of Seizure of 
Britiſb and Foreign Coins, there 
is no Occaſion for a Writ of 

Appraiſment, or a ſecond Pro- 

- clamation ; and judgment may 
be for the Coins themſelves 57 


Commiſion. 


There muſt be a Commiſſion and 
Inquiſition to intitle the King 
to Choſes in Action belonging 
to an Alien Enemy, and a Peace 
before Inquiſition diſcharges the 
Cauſe of Forfeiture 


Compolition of Fines, See Court. 
| = 


267 


Contempt. 


An Attachment granted againſt a 


Perſon refuſing to be examined 
for the Crown upon the Execu- 
tion of an Extent Page 269 


Copphold. 


Copyhold Lands are not liable to 
be ſeized upon an Outlawry, 
becauſe it would be prejudicial 
to the Lord of the Manor 190 
Nor upon an Extent 195 


x 


Coſts. 


Attorney-General, as well as the 


Officer, is intitled to Coſts by 
the Act 8 Anne, c. 7. where 
there is Judgment for the King 
5 91 
Ccurt. Sce Removal of Actions. 
Where the Court will order Judg- 
ment for the Defendant. in a 


Crown-Cauſe, unleſs Mr. Attor- 
ney- General will proceed «50 


Upon a Seizure of periſhable Goods, 


the Court has a diſcretionary 
Power to order a Sale without 
the Conſent of the Claimer, but 
cannot order the Goods to be 
ſold after Judgment pending a 
Writ of Error. 70 
The Power of the Court to enforce 
a a due Execution of the Revenue 
Laws 82, 83 
The 


— 


P R INCI EPA E MATTHERE 


The Court, by Privy Seal, may diſ—- 
charge a Penalty fixed by Sta- 


tute, as well as a Fine ſet by 
Judgment of a Court Page 165 
The Court will decree Payment 
of Legacies charged 6n Land, 
though extended into the Queen's 
Hands | 


Cuſtamg. See Forfeiture, 


Raiſins imported from Marabella 
or Eſtapona, being within the 


Juriſdiction of Malaga in Spain, 


are to pay Duty as Great Raiſins 

: ons ME 

Ships taken as Prize by a Britiſh 
Man of War are liable to the 
Duty of 5. per Cent. ad valorem, 
charged upon Goods and Mer- 
chandizes by 12 Car. 2. c. 4. 198 
Put Frencb- made Sails belonging 
to a French Ship taken as afore- 
ſaid, are not chargeable with 
the additional Duty of 1d. per 
Ell, by 12 mn. c. 16, and 19 
Geo. 2. c. 27. 224, 225 
Where a Ship is forfeited, and af- 
terwards ſeized by the Admiral- 


ty, the Court will grant a Pro- 


hibition 273 


A Bond given as Security for a 


Collector of the Cuſtoms does 


not extend to a ſubſequent Duty 
upon Coals, where the Collec- 
tor had a new Deputation, and 
gave Security for the Duty upon 
Coals; and ſo it was held where 
no Security was given upon the 
ſecond Deputation 


272 
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D. 
Death. Cee Abatement. 


Debenture. See Drawback. 


Debt to the King and in Aid. See 
Extent. | 


Where it ſhall be preferred to that 
of the Subject, and where not 
TH 101 

A Debt by Simple- Contract ſeized 
into the King's Hands, is to be 
preferred to Bonds not paid be- 
fore Seizure, but Payment of 
Bonds by an Adminiſtrator be- 
fore Seizure or Notice of the 
. King's Debt, may be well plead- 
ed againſt the King 260 
A precedent Judgment obtained by 
a Bond-Creditor ſhall be prefer- 
red to the King by the Statute 
33 Hen. 8. c. 39. but a ſubſe- 
quent Judgment ſhall not 262 
A Debt due to a Man Jure Uxoris 
is conſidered as a Debt originally 
due to him, within the Mean- 
ing of the Statute 7 Jac. 1. c. 15. 
271 


Delivery. Writ of. 


It is diſcretionary in the Court, ac- 
cording to the Circumſtances of 
each Caſe, to grant a Writ of 
Delivery or not. Denied for 
Tobacco-Stalks, and why 190 


DOentmrecr. 


„ 


A THBLE OF THE 


Demurrer. 


A Perſon ſuggeſted to be an Alien 
in an Information exhibited for 
the King, cannot. demur to the 
Diſcovery, but muſt anſwer 
whether he is an Alien or not 
Page 144 

A Perſon no Way concerned in 
Intereſt may demur to the Diſ- 
covery required by a Bill, be- 
cauſe he may be examined as a 
Witneſs. Aliter where he is 


intereſted in the Event of the 


Caufe 162, 164 
Information to diſcover the Defen- 
dant's Stock of Pepper; Defen- 


dant demurred, becauſe it would | If Goods are imported by one, and 


ſubject him to a Penalty the 
Vear not being paſt; and De- 
murrer allowed 


Diem clauſit extremum. 


No Diem clauſit extremum can iſſue 
regularly againſt the Eſtate of a 
Perſon who was not Debtor to 
the King, or found in his Life- 
time to be Debtor to the King's 


Debtor 18 


Where a Perſon is indebted by 
Simple- Contract to the King at 


his Death, and that Debt is 


found upon a Commiſſion, a 
Diem clauſit extremum may iſſue 


againſt his Eſtate, though he 


was not Debtor to tlie King by 
Record at his Death 95 


3 


Ditreſs. 


An immediate Extent againſt the 
King's Debtor, teſted after a 
Diſtreſs for Rent juſtly due to 
the Landlord, with Notice to 
the Tenant being the King's 
Debtor, and Appraiſement of 
the Goods and Chattels, but be- 
fore Sale, ſhall prevail againſt 
the Diſtreſs Page 112 


D:awback. 


No Drawback is due for Pepper, 
unleſs exported within the Year, 
or prevented by Accident 266 


ſhipped for Exportation by ano- 
ther, who ſells to a third, re- 
ſerving the Drawback, it is loſt 

| 266 


Scotland is not beyond Sea within 
the Meaning of the Salt Acts to 


diſcharge a Debenture or Draw- 
back 5 269 


E. 


Erroz. 


The Court cannot order periſhable 
Goods to be ſold after Judg- 
ment pending a Writ of Error 

ws 


Where 


FRINCIPAL MATTERS 


Where a Writ of Error is brought 
upon a Judgment in this Court, 
and abates by the Death of the 
Plaintiff in Error, the new 
Writ of Error muſt be directed 
to the Treaſurer and Barons, and 
not to the Lord Chancellor, the 
Office of Lord Treaſurer being 
vacant Page 142, 143 


Eckreat. See Reconnizance. 


Eſtreats ought not to be made on 


Proof by Witneſs of Miſbeha- 
viour committed out of Court; 
but it ought to appear by ſome 
Act of Court that the Condition 
of the Recognizance is broken 
4 

Exchequer. 


The Claim upon a Seizure by an 
Officer of the Revenue can only 
be in this Court 69 


Executoꝛe. 


Where they are anſwerable for 
each other's Deficiency, and 
where not 172 


Ertent, Immediate and in Aid. 


A ſecond Extent teſted after an 
Aſſignment under a Commiſſion 
of Bankruptcy, and all Proceed- 

ings were quaſhed; but Liberty 
given to move for a new Extent 


of the ſame Teſte as the Firſt 

| Page 35 
A new Extent ordered of the ſame 
Teſte as the Former, upon ſeve- 
ral Precedents 30. 170 
The Court will not order Lands 
ſeized upon an Extent, to be 
excepted out of an Extent to iſ- 
ſue on a ſubſequent Judgment 

| 52 


Where a Scire facias is ſued out 


and a Scrre fect returned, an 
Extent may iſſue after the Ex- 
piration of a Rule to appear and 
plead, without entring any Judg- 
ment | 94 
An immediate Extent againſt the 
King's Debtor, teſted after a 
Diſtrefs ſor Rent juſtly due to 
the Landlord, with Notice to 
the Tenant being the King's 
Debtor, and Appraiſement of 
the Goods and Chattels, but be- 
fore Sale, ſhall Ramen againſt the 
Diſtreſs 3112 
So ſhall an Extent teſted on the 
Day of the Date of an Aſſign- 
ment under a Commiſſion of 
Bankruptcy 126, 127 
Copyhold Lands are not liable to 
be ſeized upon an Extent, be- 

| cauſe it would be prejudicial to 
the Lord of the Manor 195 


Debts, either by Specialty or Sim- 


ple-Conttact, may be found and 
ſeized into the King's Hands 
to the third Degree, but not 
beyond | 259, 260 


4E An 


a NABLE OF THE. 


An Attachment granted againſt a 
| Perſon refuſing to be examined 
for the Crown upon the Execu- 
tion of an Extent Page 209 
Witneſſes not attending the Exe- 
cution of an Extent, a new one 
ordered, and they to attend the 
Execution of it, and Colts re- 

| ſerved 271 
A Debt due to a Man jure uxorts, 
is conſidered as a Debt origi- 
nally due to him, within the 
Meaning of the Statute 7 Fa. 1. 


c. 15. and he may have an Ex- : 


tent in Aid for it 271 
Immediate Extents ſhall be prefer- 
red according to the Teſte, and 

before Extents in Aid 281 
An immediate Extent thall be pre- 

ferred to an Extent in Aid; and 

a ſecond immediate Extent, up- 

on which Evidence was offered 

to find the Goods ſeized in Aid, 

ſhall be preferred to a prior im- 

mediate Extent not offering ſuch 

Evidence 


F. 


Fozteiture. 


An Engliſb-built Ship importing | 


French Wines and Vinegar from 


France, is forfeited by the Na- 


vigation Act; though ſuch Ship 
became Prench Property before 
the Importation, and the Maſter 
and three-fourths of the Mari- 
ners were Frenchmem 21 


282 | 


A Ship importing 221 Pounds 
Weight of Tea, put on board 
in Norwey by Mariners, on 

their own Account, without the 
Privity of the Maſter, Mate, 
or Owners, is forfeited by the 
Statute 12 Car. 2. c. 4. Page 

227 

French Wine EATON in Holland 
by the Order of the Queen, 
with her Money, and for the 
neceſſary Uſe of her Family, and 
imported, was not forfeited by 
3 Anne, c. 13. 2 4 


J. 
Inkozmation and Inkozmer. 


Upon an Information of Seizure of 
Britiſh and Foreign Coins, there 
is no Occaſion for a Writ of A p- 
praiſement, or a ſecond Pro- 
clamation, and Judgment may 
be for the Coins themſelves 37 
An Information for the King up- 
on a Devenerunt may be in any 
Court he pleaſes; but upon a 
Seizure to condemn Goods by 
Proclamation, the Information 
can only be in this Court 69 
Where the Informer, ſuing for the 
King and himſelf, is intitled to 
no Part of the Forfeiture, the 
Whole ſhall be adjudged to the 
King . 105 
An Information in this Court up- 
on the Statute 32 Car. 2. c. 32. 


for 


_ 


for : laying Woollen Yarn on 
board a Veſſel for Exportation, 
may be laid in any County Page 
182 

Information on a Devenerunt for 
a Parcel of Wine, expreſſing 
the Value, but not the Quantity 
or Kind, is bad; otherwiſe upon 

a Seizure 0 


Information to diſcover the Defen- | 


dant's Stock of Pepper: Defen- 
dant demurred, becauſe it would 
ſubject him to a Penalty, the 


Lear not being paſt; and De- | 


murrer allowed 279 
The Queen's Share was pardoned 
by the Act of General Pardon, 


7 Anne, c. 22, but not the In- 


formers 280 
Ignquiſition. See Commiſſion. 
Judgment. See Court, Debt to 


the King, Information and In- 
former. 


Judgment entered nunc pro tunc, 
where the Plaintiff died whilſt 


the Court was deliberating what 


Judgment to give 34 
The Act 14 Geo. 2. 17. for Judg- 
ment as in Caſe of a Nonſuit, 
does not extend to an Informa- 
tion for the King and Party 92 


Juſtices of the Peace. See Recog- 


nizance. 


PRINCIPAL MATTERS. 


K. 


'The King and Queen. See For- 


feiture, Outlawry, Pleas and 
Pleadings. 


Where the Informer, ſuing for the 
King and himſelf, is intitled to 
no Part of the Forfeiture, the 
Whole ſhall be adjudged to the 


King Page 105 


= 


Land⸗Tar. 


Ihe Commiſſioners ought to charge 
the Land-Tax upon the ſeveral 
Diviſions within the City and 
Liberties of Weſtminſter, in Pro- 
portion to the Sums aſſeſſed up- 
on them reſpectively by the 
Land- Tax Act of 4 V. & M. 
74 


Legacies. See Court. 


Local and Cranſitozy. See Venue. 


M. 
Moꝛtgage. 


The King under an Outlawry may 
redeem a Mortgage; and ſo may 


4 a Sub- 


— ar en. 
——— — 


A TABLE r TF HRE 


a Subject after a Leaſe granted 
by the Crown, and not before 
Page 268 


N. 


Nabigation Ack. See Forfeiture. 


O. 
Office fo2 the King. 


The Difference between an Office 
of Intitling and Inſtruction 267 


Office and Officers. 


The Collectors of the Window 


Duty are only anſwerable for 
what they reſpectively receive, 
but not for the Deficiency of 


each other 167 


Outlawry. 


How Outlawries ſhall be prefer- 
red, where the Outlawries and 


Inquiſitions are upon the ſame 
or different Days 65 


Copyhold Lands are not liable to 


be ſeized upon. an Outlawry, 
| becauſe it would be prejudicial 


to the Lord of the Manor 190 


The King under an Outlawry may | 


- redeem a Mortgage; and ſo may 
I 


— 


a Subject after a Leaſe granted 
by the Crown, and not before. 


Page 268 


= 
Pardon. 


The Queen's Share was pardoned 
by the Act of General Pardon 
7 Anne, c. 22. but not the In- 
former's ; 280 


Plcas and Pleading. 


A Defendant cannot plead ſeveral 


Matters to an Information of 
Intruſion, by the Act 4 Anne, 
c. 16. for the Amendment of 
the Law 1 


| Where the Court will order Judg- 


ment for the Defendant in a 
Crown Cauſe, unleſs Mr. Attor- 
ney-General will procced 50 
Payment of Bonds by an Admini- 
ſtrator before Seizure of Debts 
by Simple - Contract into the 
King's Hands, may be well 
pleaded againſt the King 260 


| A precedent Judgment obtained 


by a Bond-Creditor ſhall be pre- 
ferred to the King by the Sta- 
tute 33 H. 8. c. 39. but a ſub- 
ſequent Judgment ſhall not 262 
A Plea by an Executor of ſeveral 
Judgments is entire, and if one 


of 


2 


. 4 #2 + 8 


PRINCIPAL MATTERS 


of them fails, Judgment ſhall 


be given for the King Page 
| 202 


The Sheriff is intitled to Poundage 


by 3 Geo. 1. where he takes In- 
quiſitions, and makes Seizures 
upon Extents in Aid, and the 
Proſecutors receive the Money 
for which the Extents iſſued 
from the Sheriff 177 


See Cuſtoms. 


Pꝛize. 


Pꝛoclamation. 

Upon an Information of Seizure 
of Britiſh and Foreign Coins, 
there is no Occaſion for a ſe- 
cond Proclamation 57 


_Pyohibition. 


A Ship was ſeized by the Lord 
Admiral's Officers, as a Perqui- 
ſite ; and afterwards ſeized by a 

_ Cuſtomhouſe=- Officer, as forfeit- 
ed on the French Prohibition 
Act; he exhibited an Informa- 
tion, and moved for a Prohi- 
bition, which was granted 273 


* 
Recogntzance. 


Attorney-General, as well as the 
Officer, is intitled to Coſts by the 


Act 8 Anne, c. 7. where there is 
Judgment for the King, and 
the Recognizance ordered to be 
put in Suit Page 91 


Recognizances eſtreated into this 


Court, how diſcharged under 
the Act of 4 Geo. 3. c. 10. 166 


Two juſtices of the Peace, after 
the Expiration of 32 Geo. 2. 
c. 25. might take a Recogni- 
zance for the Appearance of a 
Perſon charged with wilfully 
ſinking a Ship upon the High 
Seas, contrary to 4 Ges. 1 c. 1. 
at the next Seſſion of i- 
ralty, and ſuch Recogn:zance 
might be eſtreated into this 
Court 241 


Removal of actions into the Ok⸗ 


fice of Pleas. 


The Court removed an Action, 
where it appeared that the Re- 
venue of the Crown was con- 
cerned in the Event of it 143 


a: 
Salt. See Scotland. 


Scotland. 


Scotland is not beyond Sea within 
the Meaning of the Salt Acts 


4 F to 


A TAB L E OF THE 


to diſcharge a Debenture or 


Drawback Page 269 


Security. See Cuſtoms. 


See Information and 
Informer, 


Seizure. 


A Ship was ſeized by the Lord 
Admiral's Officers, as a Perqui- 
ſite; and afterwards ſeized by a 
Cuſtomhouſe- Officer, as forfeit- 
ed on the French Prohibition 
Act; he exhibited an Informa- 
tion, and moved for a Prohibi- 
tion, which was granted 


Sheriff. 


The Sheriff is intitled to Poundage 
by 3 Geo. 1, where he takes In- 
quiſitions and makes Seizures 
upon Extents in Aid, and the 
Proſecutors receive the Money 
for which the Extents iflued 
from the Sheriff 177 


© hips and Sails. See Cuſtoms, and 


Forfeiture. 


T. 


Taxes. 


The Collectors of the Window 
Duty are only anſwerable for 
what they reſpectively receive, 

but not for the Deficiency of 
cach other Page 167 


Truſtees 


Truſtees are only anſwerable for 
what they reſpectively receive 
5 


» 


73. 


Ee 


V. 


Venue. 


An Information in this Court on 
12 U. c. 32. for laying 
Woollen Yarn on board a Veſſel 
for Exportation, may be laid in 
any County; becauſe the Offence 
is tranſitory, and there are no ne- 
gative Words 182 


| 


— 


W. 
Witneſe. See Extent. 
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Page, 13 Line 23 for to read of 
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RV 142 
x 139 
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At the Top of Pages 36 and 37, for Trinity 
Term, 16 & 17 read Hilary Term, 17 
25 for Diviſions read Diviſion 
27 dele had | 
16 to to be added between given and them 
20 for of read for 
25 read nichil 
4 for th read the 
13 add the before Diſtreſs 
20 for he read the 
14 in/iead of theſe read there 
13 inſtead of Lord read Lords 
1 inſtead of 39 read 89 
at the Top, inſtead of 1751. read 1752. 
7 inſtead of ſhew read ſhews 
15 inſert the before one 


16 inſtead of de-ivered read delivered 


24 dele the before Copyhold 
7 and 13 add of after iſt 

19 ditto 

16 for aleady read already 
6 Lev. 193. read 195. 
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